ABATEMENT. 


1, A plea in abatement of an attachment, merely denying the defendant's 
right to the property levied on by a sheriff, or other officer, is bad on de- 
murrer. The return is matter of record, and cannot be contradicted by 
extrinsic evidence, upon an allegation which merely denies its falsity.— 
King v. Bucks, 217 

2. The receiving a plea in abatement, after the time for filing such a plea 
has passed, is matter of discretion in the court below, and cannot be re- 


viewed in thiscourt. Massey v. Steele’s Adm’r, 340 
3. It is no answer to a plea in abatement, alledging that the defendant was 
dead at the commencement of the suit, that in the progress of the suit he 
appeared by attorney, as a dead man cannot appear by attorney. Jb. 340 
4. The defendant is entitled to costs on a judgment abating the suit. 1b.340 
5. Semble: A plea in abatement is bad on demurrer for duplicity. Caldwell 
v. Branch Bank at Mobile, 549 
6. Where the writ is at the suit of the Branch Bank at Mobile, and the de- 
claration inthe name of the Branch of the Bank of the State of Alabama 
at Mobile, (the designation employed in the charter,) the variance is no 
ground of abatement ; for if the names are not substantially the same, the 
writ may be amended on motion, so as to make it conform to the declara- 
tion. Jb. 549 
7. A variance between the indorsement on the writ, and the declaration, is 
not pleadable in abatement. Ib. 549 


ACCOUNT. 


1, An admission of indebtedness, in a precise, ascertained sum, is not an 
open account, or barred by the statute of limitations of three years. Drink- 
water v. Holliday, 134 

2. A continuous running account, between the same parties, is an entire 
thing, not susceptible of division, the aggregate of all the items being the 

137 
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amount due, and therefore a recovery of a part by suit, will bar an action 
far the residue. The rule applies to a physician’s account, who having 
sued for and recovered a part, cannot maintain an action for the residue of 
the account. Oliver v. Holt, 574 


ACTION, AND ACTIONS QUI TAM. 


1, Where an administrator has paid to the guardian of a distributee of the 
intestate’s estate, an amount of money beyond the distributive share, the 
former, although he has made a final settlement of his accounts with the 
orphans’ court, may maintain an action in his own name against the guar- 
dian for the excess paid him; and the latter may retain from the funds of 
the ward, for his reimbursement—the orphans’ court not being authorized 
to allow the administrator a credit for the overpayment, he is personally 
chargeable with it: and may therefore recover it back. Sellers, &c. v. 
Smith, ° 264 

2. Where an overseer employed by the year, is discharged before the termi- 
nation of that period, without a sufficient excuse therefor, he may immedi- 
ately institute his action for a breach of the contract, and recover not only 
the damages which then shall have accrued, but such as shall have deve- 
loped themselves up to the time of the trial. Martin v. Everett, 375 

3. If the maker of a note makes a partial payment thereon to the payee, 
which the latter agrees to indorse on the note, but instead of doing so, 
brings suit and recovers judgment for the full amount of the note, which is 
satisfied, the maker cannot maintain an action for the partial payment, but 
should have availed himself of it as a defence pro tanto to the suit of the 
payee against him. Mitchell v. Sanford, 695 

4. Counts in debt for the statute penalties for extortion may be joined with 
one for money had and recéived, where the entire recovery goes to the 
party aggrieved. Spence v. Thompson, 746 

5. On astatute providing the officer shall be liable in damages to the party 
aggrieved for four-fold the fees illegally received, an action of debt will 
lie. Ib. 746 

6. It is only necessary in a count on the statute to alledge that certain sums 
other and higher than those allowed by law, amounting in all to a sum 

~ named, were illegally demanded and received by the defendant as an offi- 
cer, under certain process. Ib. 746 

7. The circumstance that illegal fees are collected by a succeeding sheriff 
as due to a preceding sheriff, and paid over to him, is no defence to the 
statute action forextortion. Ib. 746 

8. Proof of the receipt of a less sum than stated in the allegation, will sus- 
tain it; and proof that higher fees were received than allowed by law, is 
equivalent to proof that other fees than the law allows were received.— 
I. 746 
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ACTION, AND ACTIONS QUI TAM—continuep. 
9, When money has been illegally exacted, no demand is necessary to ena- 
ble the party to maintain an action for money hadand received. Ib. 746 
10. Where the assignee of a note simultaneously with the assignment, re- 
ceives ofa third person a note for the amount which he advanced for him, 
and which induced the assignment, it cannot be assumed that such note 
has been paid; but if it has, the assignee may still maintain an action 
against the assignor for the benefit of the party paying it. Brown v. Is- 
bell, 1010 


See Account, 2. 
See Practice in Chancery, 21. 


AMENDMENT. 


1. The distinction in a judgment against a guardian, that it be levied of the 
goods and chattels, &c. of the ward in his hands, &c., is a mere clerical 
misprision, amendable on motion in the primary court, or in the supreme 
court, at the costs of the plaintiff in error. Sellers v. Smith. 264 

2..A stranger to the proceeding cannot move to amend the return made by 
the sheriff, by striking out a levy made on a slave, upon the ground that it 
did not belong to any of the defendants in the execution, but was the pro- 
perty of the applicant. Cawthorne v. Knight, 268 

3. Where a judgment in an action on a demand ascertained by writing is for 
more than principal and interest, it will be corrected in the primary court» 
on motion, or by the supreme court, at the cost of the plaintiff in error.— 
Smith v. Robinson, . 271 

4. And it is error upon such a showing to amend the judgment entry nunc 
protunc. ‘The duty ofthe clerk is to enter the judgment according to the 
note, and if entered for more or less than the proper sum, it may be cor- 
rected, but if a credit is erased before judgment, the court cannot set up 
the erased credit. Burt v, Hughes, 571 


See Abatement, 5. 
APPEALS AND CERTIORARI. 


1. In an appeal cause, the judgment of a justice will not be reversed because 
the cause of action is not properly indebitatus assumpsit, when the action is 
for the violation of a contract, and the damages not excessive. Cross v. 
Worrall, 108 

2. After an appeal is taken by the defendant from the judgment of a justice 
of the peace, the justice has no authority, even before he returns the pa- 
pers, to receive the amount he adjudged to the plaintiff; yet if he receives 
it, and pays it to the plaintiff—the latter accepting it and directing the ap- 
peal to be returned, that he may recover the damages which the law gives 
in cases where the defendant’s object was delay: by receiving the sum due 
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APPEALS AND CERTIORARI—conrtinvuep. 


on the judgment, the plaintiffmust be held to have waived all right to the 
damages—these being recovered. as a consequence of a subsisting debt or 
demand. Andress v. Longmire, Adm’ r, 166 
3. Quere? Whether any individual can make himself a party wniad those 
asking the action of the commissioners of roads and revenue, in the mat- 
ter of a public road. Also—whether even a certiorari can be sued out to 
set aside, or quash an order of this public nature, except in the name of the 
State ex relatione. Moore v. Hancock, 245 
4. Where it appears from the papers sent up by a justice of the peace to 
the circuit céurt, that three judgments had been rendered by him against 
a garnishee, and the condition of the appeal bond recites that an appeal 
was taken in “the three different cases,” but the transcript of the justice 
contains the papers in but one only, it cannot be intended that all the cases 
were consolidated by the justice. Carter v. Pickard, 673 
5. An appeal from a justice of the peace should not be quashed for a defect 
in the bond, unless the appellant, upon being required by the court, fails 
or refuses to execute a perfect one. Jb. 673 
6. A suit instituted before a justice of the peace and removed by appeal to 
the circuit or county court, is to be regarded as a case at law, and the 
unsuccessful party must be charged with all costs by the appellate court ; 
unless the case shall come within the act of 1824, which provides that 
where the defendant appeals, and the plaintiff recovers less than the judg- 
ment of the justice, the appellate court may in its discretion give judg- 
ment against either party for the costs; or where a successful plaintiff ap- 
peals and recovers no more than was adjudged to him by the justice, he 
shall pay all costs. Beason v. Riddle, 743 
See Error, Writ of, 12. 





ASSIGNMENTS. 


1. An assignment by a rail road corporation actually insclvent, of all its es- 
tate for the security of certain bonds to be afterwards issued for the pur- 
pose of raising money to put a portion of the road in use, is not void per 
se, although it provides the estate shall be retained by the corporation un- 
til maturity of the bonds, and then sold in case of default for the benefit 
of the holders of the bonds, and afterwards of its creditors generally, who 
shall prove their demands, &c.; but the deed is inoperative as a security 
unless the bonds are actually issued to bona fide creditors before the lien 
of other creditors attach, or the property conveyed either by judgment or 
execution, as the estate is real or{personal. Allen, et al. v. Montgomery 
R. R. Co. et al. 438 

2. The circumstance that the corporation is actually insolvent at the time of 
making such a deed, and that all the estate conveyed by it is afterwards 
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sold in a lump by the trustee, and does not produce a sum sufficient to pay 
the bond-holders, is not sufficient proof of fraud to avoid the deed; nor 
does the fact that the deed reserves the property from sale, prevent any 
execution creditor from selling the reversionary interest of the corporation 
at any time previous to the law day of the deed. Ib. 438 

3. A deed reciting that the grantor is unable to pay all his debts, and con- 
veying certain slaves to a trustee to pay a preferred creditor, at the expi- 
ration of two months from the date of the deed, and also providing the 
slaves shall remain with the trustee, is not void per se, because it also pro- 
vides, that the residue remaining after paying the preferred debt shall be 
paid to the grantor. Hindman v. Dill & Co. 689 

4, The general assignee of a debtor—no consideration passing at the time 
of the assignment, or rights given up—is not a bona fide purchaser without 
notice, but the property conveyed is held by them in the same condition as. 
by the debtor. Frow & Ferguson v. Downman, 880 * 

5. An assignment by a debtor of all his estate and effects to trustees for the 
benefit of his creditors, operates as a quit claim of the assignor’s interest 
in the same plight and condition as he himself held the property conveyed, 
and will not defeat pre-existing liens; nor can the trustees be regarded 
as purchasers, or the cestui’s que trust creditors within the registry acts.— 
Walker, et al.v. Miller & Co. 1067 
See Evidence, 45. 


ASSUMPSIT. 

1. An action for money had and received, may be maintained if the principal 
elects toconsider it a payment. Cameron, Ex’r, v. Clarke, Smith & Co. 259 

2. A promise to divide the rent of certain lands for the year 1843, and until 
the determination of a named suit, induced by the undertaking of the pro- 
misee to produce evidence on the trial of a suit in chancery, showing .the 
failure of consideration of certain notes, will enable the promisee to main- 
tain indebitatus assumpsit on showing the receipt of notes. Walke v. Mc- 
Gehee, 273 

3. The act of 1807 declares void all promises, &c. by which parties stipu- 
late to pay to each other, money or other thing of value upon the event of 
a horse race, or other description of gaming ; consequently, where money 
thus wagered is deposited with a stakeholder, it may be reclaimed by ei- 
ther party before it is paid over, by a notice not to pay it; and it is not ne- 
cessary to entitle the party giving notice to maintain an action against a 
stakeholder, where the latter afterwards paid it to the supposed winner.— 
Ivey v. Phifer, 535 

4. The right to a franchise may be tried by an action of assumpsit for money 
had and received, by one usurping the franchise and collecting the tolls. 
Murphy v. The City Council of Montgomery, 586 
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5. A parol executory contract for the sale of land cannot be enforced at 
law; but where the contract is executed by a conveyance of the Jand, as- 


sumpsit will lie for the purchase money. Butler v. Lee, 885 
6. The action cannot be maintained, if the conveyance is not made until af- 
ter the action iscommenced. Ib. 885 


7. The indorser of a bill pays a judgment against himself on his indorsement, 
and takes from the holder an assignment of a separate judgment against 
the acceptor; afterwards it is ascertained in a suit in chancery between 
the holder and the acceptor, that the latter is entitled to a credit on the 
judgment against himself for $968 72, which decree is in full force: to 
the extent to which the judgment against the acceptor is made unavaila- 
ble by the acts or omissions of the holder, the latter is liable to the indorser 
in an action for money had and received. Knox v. Abercrombie, 997 


See Gaming, 5. 


ATTACHMENT. 

1, The right conferred on the bank of suing out an attachment in the county 
of its location, is a privilege conferred on it, and does not abridge the pow- 
er it previously possessed, of suing out attachments in the county of the 
residence of the defendant. Pearson. et al. v. Gayle, 278 

2. If an attachment is wrongfully sued out, the plaintiff is responsible to the 
extent of the actual injury, but if vexatiously sued out, the case is one for 
vindictive damages, only in the event that the plaintiff has wantonly or 
maliciously resorted to the process. McCullough, et al. v. Walton, 492 

3. A non-resident cannot sue out an attachment against the property of a 
deceased nen-resident debtor. Hemingway v. Moore and Crenshaw, 645 

4. An action may be commenced by attachment, to recover for a breach of 
warranty, of the soundness of a slave. Weaver v. Puryear & William- 
son, 941 

5. It is competent for the plaintiff, under the act of 1837, to sue out an an- 
cillary attachment, not only where a suit is commenced by summons _ or 
capias ad respondendum, but where an original attachment is the leading 
process in the cause; yet it would perhaps be proper to quash the ancillary 
attachment, or the levy thereof, where the estate of the defendant levied on 
under the original, was unquestionably ample to satisfy the plaintiff’s de- 
mand. Brown v. Isbell, 1009 

See Abatement, 1. 
See Pleading, 11. 
See Sheriff and his Sureties, 1. 


ATTORNEY IN FACT. 
See Judgment and Decree, 1. 
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ATTORNEY AT LAW. 


1. Anattorney who had a note for collection, and received payment in slaves 
may be sued on a parol promise to pay his principal, it not being within 


the statute of frauds. Cameron, Ez’r, v. Clark, Smith & Co. 259 
2, Anaction for money had and received may be maintained if the principal 
elects to consider ita payment. Ib. 259 


3. Where an attorney charges himself with an amount collected for his prin- 
cipal, and charges the principal with his fee, the jury may infer a promise 
from the attorney to pay the balance. Jb. 259 

4. The admission by the attorney of record of a fact for the purpose of trial 
binds his client, and is conclusive of the fact admitted. Starke & Moore v. 
Kenan, 818 


BAILOR AND BAILEE. 


1. The bailee of a sheriff, to whom the property of a third person is deliver- 
ed upon a contract to return it at the sale day, has such a property in the 
thing bailed as will authorise him to sue a wrong doer, for depriving him 
of the possession. Cox v. Easley, et al. 363 


BANKRUPT, ASSIGNEE IN BANKRUPTCY, &c. 


1. An assignee in bankruptcy cannot sue in the State or federal courts, af- 
ter the lapse of two years from the time of the declaration and decree in 
bankruptcy, if the cause of action had then accrued, to recover the proper- 
ty of the bankrupt. Comegys v. McCord, 932 

2. The bankrupt act of 1841, in virtue of the decree of bankruptcy, divests 
the bankrupt of all property and rights of property, except as therein pro- 
vided, and declares that all suits pending to which he is a.party shall be 
prosecuted or defended by the assignee to their final conclusion, in the 
same way, and with the same effect, as they might have been by the bank- 
rupt himself: consequently, the assignee must be made a party to the liti- 
gation which may be pending in favor of, or against the bankrupt, or it 
cannot progress to a trial. Lacy, Terrell & Co.v. Rockett, 1002 

3. The assignee in bankruptcy may be made a party by motion, or perhaps 
by scire facias to a suit in which the bankrupt was a party when he was 
declared such. And perhaps where the assignee in a proper case fails to 
come in as a plaintiff, the defendant may suggest the plaintiff’s bankrupt- 
cy, and upon the production of the decree, the court may order the as- 
signee to make himself a party within a limited time, and in default 
thereof, the suit to abate for want of prosecution: but however this may 
be where the fact of bankruptcy is not controverted, it is competent for 
the defendant to plead in bar to an action by the bankrupt himself, the de- 
cree declaring the plaintiff to be a bankrupt. The effect of this plea 
may be avoided by the assignee’s making himself a party; but if he re- 
plies, and the issue is found against him, or he demurs and his demurrer 
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js éverruled, and he does not plead further, judgment will be rendered for 
the defendant. Jb. 1002 
4. A plea by the defendant that the plaintiff was declared a bankrupt pen- 
dente lite need not alledge any thing in respect to the jurisdiction of the 
court in which the proceedings in bankruptcy were had; for it will be in- 


tended that these were in the proper tribunal. Jb. 1002 
5. Quere. Is it not a good plea that some of the plaintiffs, all of whom were 
a partnership, were declared bankrupts pendente lite? Ib. 1002 


BANK COMMISSIONERS. 


1. The Bank Commissioners appointed under the act of 1846, whether by 
the legislature, or by the executive to fill a vacancy, are public officers, of 
whom all courts will take judicial notice. Colgin v. The State Bank, 222 


BANK DIRECTORS, &c. 


1, In a proceeding by notice and motion, at the suit of a bank against its 
debtor, if no issue is made up, and a verdict returned for the plaintiff, it is 
not necessary that the judgment should affirm, with particularity, the proof 
of every fact which was necessary to have authorized their verdict; it is 
enough if it distinctly sets forth the facts, which are essential to the exer- 
cise of the summary jurisdiction. Riggs, et al. v. T'he Bank of the State, 183 

2. Directors of a bank are not responsible for an injury to the bank, caused 
by their act, originating in an error of judgment, unless the act be so 
grossly wrong as to warrant the imputation of fraud, or the want of the 
necessary knowledge for the performance of the duty assumed by them, 
on accepting theagency. Godbold v. The Branch Bank of Mobile, 191 

3. The giving compensation to a member of the board of directors, for extra 
services as an agent of the bank, though unlawful, is not surh an act as 
will expose the directory to liability, if done in good faith, and with the 
honest intent of benefitting the bank. Jb. 191 

4. An indorsement on the note, of the sum for which it was discounted, and 
the date of the discount, is an admission on the part of the bank, of the 
sum lent upon the note, of which the defendant may avail himself, as oth- 
erwise the inference would be, that the bank was entitled to recover the 
entire amount. Colgin v. The State Bank, 222 

5. The right conferred on the bank, of suing out an attachment in the coun- 
ty of its location, isa privilege conferred on it, and does not abridge the 
power it previously possessed, of suing out attachments in the county of 
the residence of the defendant. Pearson, et al. v. Gayle, 278 

6. Since the act of December, 1841, a note payable to the cashier of a bank 
may be sued on in the name of the corporation. Caldwell v. Branch Bank 
at Mobile, 549 

See Contracts and Agreements, 3. 
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See Intent, 1. 

See Intendments and Legal Presumptions, 3. 
See Notice, 1. 

See Witness, 3. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A bill of exchange payable twelve months after date, when the nominal 
day of payment falls on Sunday, is notwithstanding allowed three days of 
grace, and is properly protestable on the Wednesday following. Wooley 
v. Clements, 220 

2. Where a note ’is given on a consideration moving entirely from a third 
person to one assuming to act for him, any defence of the maker against 
the party in interest is admissible, where no interest in the note is disclos- 
ed by the person to whomit ismade. McClure v. Litchfield, 337 

3. When a note is given to one assuming to act for another, for a debt al- 
ready owing, and the agreement is that it shall remain with a third per- 
son until the concurtence of the creditor is obtained, an attachment after- 
wards levied, upon such concurrence, will authorize the maker to resist 
the payment, on showing satisfaction of the judgment on the garnishee 
process. Ib. 337 

4. An innocent holder, for value, of an acceptance, improperly made by a 
member of a firm, by his indorsement of the bill, transfers all his rights to 
his indorsee, who will not therefore be required to show when he acquired 
the bill, or that he gave value for it. Pearson v. Howe, 370 

5. A gratuitous agreement by the holder of a bill with the acceptor, made 
on the last day of grace, to look to him alone for the payment, and not to 
present the bill, or notify the drawer, does not relieve the drawer if the 
protest is made and notice given. De Witt v. Bigelow & Co. 480 

6. A bill drawn within, and payable within this State, nine months after sight, 
is payable nine months after it is presented for sight, and is etitled to days 
of grace. Brown v. Turner, 752 

7. Notice of the dishonor of a bill, payable on the 12th November, in Mo- 
bile, given on the 27th of the month to the drawer, in Washington coun- 
ty, is insufficient to charge him, unless some satisfactory excuse is made 
for such long delay. Jb. 752 

8. Where suspicion is cast upon a mercantile security, the holder must prove 
that he gave a valuable consideration for it, and acquired it before it was 
dishonored. Boyd & Macon v.Mclvor, 8292 

9. H. being indebted to D. & Co., procured S. who was indebted to him, to 
draw a bill in his favor, on D. & Co., which he indorsed to them, and which 
they received in payment of the debt of H.—Held, that S. was not entitled 
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to notice of the dishonor of the bill, (no funds being provided for its pay- 
ment.) Stewart v. Desha, Sheppard & Co. 844 
See Court, Charge of, 7. 

See Evidence, 12, 31. 

See Indorsement, 2, 3. 

See Notary Public, Protest, &c. 1, 2. 


CHANCERY. 


1. A decree in Chancery, though in form final, which is in its nature interlo- 
cutory merely, cannot be pleaded in bay of another action. McLane v. 
Spence, Adm’r, 172 

2. When by mistake a written agreement expresses more or less than the 
parties intended, a court of equity will reform it, but the proof of the mis- 
take must be full and satisfactory. Clopton v. Martin, 187 

3. When in the sale ofa slave it was agreed the purchaser should have no 
warranty of soundness, and he was informed the slave had been some 
years before afflicted with fits, but no bill of sale was then executed—the 
parties agreeing that it should be so ona certain day when the price was 
to be paid—and the seller afterwards caused a receipt to be drawn ex- 
pressing a warranty of the then soundness of the slave under the impres- 
sion this would not bind him if the slave should afterwards be afflicted in 
a similar manner: Held, that a case of mistake was made out sufficient to 
warrant the cancellation of this clause of warranty. 1b. 187 

4, The bill charges with particularity, that L. who is insolvent, claims cer- 
tain lands as the purchaser at an irregular sale of a tax collector, whose 
deed he has, that L. was threatening to commit trespasses and waste on 
the premises, that himself and others, acting avowedly under his authority, 
are making preparations witha view to their commission, that the com- 
plainants have been disturbed in the enjoyment of their property, and are 
likely to be more seriously interrupted: Further, that the complainants 
are thus prevented from making the profit from their estate which other- 
wise they would, and its value in market is lessened. Held, that it was 
competent for chancery in such a case, to grant an injunction to stay the 
commission of trespass and waste; that as the deed threw a cloud over 
complainants’ title, that court might remove the cloud, and direct the can- 

cellation of the deed; especially where the deed, in point of form, was 

prima facie valid. Lyon, et al. v. Hunt, et al.’ 295 
5. Where a bill charges that the defendant, or a person under whom he ’ 

claims, failed to perform some legal act, indispensable to the validity of 

his title, in a manner conformable to law, an affirmation by the defendant 

in his answer, that the act was regularly performed, without stating with 
particularity the mode of performance, is not such a denial as requires the 
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CHANCER Y— continvep. 
testimony of two witnesses, or one witness and strong circumstances to 
overbalance it. Ib. 295 
6. Upgn a bill charging a contract for a purchase of land, alledging the 
payment of the purchase money, and praying that the title to the land may 
be vested in the vendee or his heirs, the court is not authonzed to render a 
decree in favor of the complainants; although it is alledged that the de- 
fendant fraudulently refuses to comply with his contract ; and in addition 
to the special prayer, there is a prayer for general relief. Strange, et al. v. 
Watson, 825 
By an agceement between the vendor of land and the administrators of 
the vendee, a contract of sale between the former and the intestate was 
rescinded after one of several notes for the purchase money was paid, and 
the unpaid notes were delivered to the administrators : Held, that the heirs 
of the intestate could not compel the vendor, by suit in equity, to perfect 
their title, unless they would*pay the residue of the purchase money—the 
vendor asserting that upon such payment he would perform his contract 
with theirancestor. 1b. 325 
8. But as to such stockholders who fare not in default to the corporation by 
reason of no call having been made, but whose subscriptions to the capi- 
ital stock have not been paid, a court of equity has jurisdiction to compel 
payment at the instance of an execution creditor of the corporation. .Al- 
len, et al. v. Montgomery R. R. Co. et al. 437 
9. A creditor cannot insist that a mortgage is void for the omission to regis- 
ter it, unless this ground is alledged in the bill—if alledged, the defend- 
ant has the right to reply notice to the creditor. Jb. 438 
10. Upon a bill by the father to recover of his son-in-law certain property 
upon the allegation that it was sent with his daughter as a loan, if the fa- 
ther fails to sustain his case, the bill will not be retained to inquire whe- 
ther the issue of the daughter who is dead, has any interest in the property. 


st 


Hooe v. Harrison, 499 
11. Chancery will not interfere, when injustice would be done to an inno- 
cent person. Reynolds v. Dothard, et al. 531 


12. The answer of one partner, on behalf of the firm, is sufficient, where the 
members of the firm are not charged with personal knowledge of the facts. 
Ib. 531 

13. A court of equity has no jurisdiction to decide on the validity of a will, 
either of personal or real estate, at the instance of the heir at law. Wat- 
son, et al. v. Bothwell, et al. 650 

14, The allegation that the complainants have just cause to fear, and do fear 
the defendants will remove certain property bequeathed by a will alledged 
to be void, will not confer jurisdiction on a court of equity in the absence 
of allegations that the complainants have applied or intend to apply for 
letters of administration on the estate. /b. 650 




















































‘—that she paid no money, but executed her own note to her co-adminis- 
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15. The mere circumstance that the devisee under such a will has possession 
of the title deeds for lands of the testator, will not warrant the heir at law 
in filing a bill to have them delivered to him. Ib. , 650 

16. The mere circumstance that one loaning money takes a note payable to a 
married woman in trust for himself, will not give jurisdiction to a court of 
equity of a suit by his executor against the debtor and the husband and 
wife—there being no allegation in the bill that husband or wife interpose 
any impediments to a recovery at law by suit in their name. Rowland, et 
al. v. Logan, 663 

17. In the case of a non-resident, a decree pro confesso is an admission of the 
truth of the allegations of the bill. Butler v. Butler, 668 

18, The failure to execute the bond, which the law requires, when a decree 
is rendered against a non-resident, is error. Ib. 668 

19. A bill may be exhibited in the county where a defendant resides, though 
that is not the county in which the judgment sought to be enjoined was 
rendered. Jb. 668 

20. A garnishee who had discharged the judgment, being sued on the origi- 
nal debt for the use of another, employed as counsel to defend the suit, the 
same attorneys who had obtained the judgment against him as garnishee, 
but did not inform them of his defence, in consequnnce of which a second 
judgment was rendered against him for the same debt: Held, thas this 
was gross negligence, and that chancery could not relieve him. Sanders 
v. Fisher & Phelps, 812 

21. Where one partner is bound to attend personally to the business of the 
firm, and aferwards becomes infirm in mind by reason of intemperance, a 
court of equity will not be authorized to set aside an agreement then made 
for the dissolution of the concern, on the ground of fraud and imposition, 
when that is to be inferred only from the fact that profits have been real- 
ized when loss was anticipated. Atwood v. Smith, 894 

22. It isno ground for the interference of a court of chancery, that slaves ad- 
ministered upon in the State of Tennessee, are brought to this State, by 
the widow of the deceased, under a claim of title, with the consent of the 
administrator, unless the orphans’ court should refuse the temporary let- 
ters of administration which the statute authorizes to be granted in sucha 
case. Robinson, et al. v. Robinson, 947 

23. The allegations of ajbill, being, that an administratrix in South-Carolina, 
had purchased a number of the slaves of the estate, with the assets of the 
estate, and converted them to her own use, bringing theru to this state, 
and afterwards conveying them by deed of gift to two of her children, and 
praying an account of them, as assets of the estate, &c., and the proof be- 
ing, that by the purchase, the administratrix bought only what she consi- 
dered her own interest, and that of two of her minor children in the estate 
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trator for the amount—Held, that the proof did not sustain the allegations 
of the bill—Further, that there was nothing, shown upon the bill, to give 
a court of chancery of this state, jurisdiction. Julian and Wife v. Rey- 
nolds, 960 
24. When a trustee in a deed of trust, refuses to make the affidavit, and take 
the steps necessary to a trial of the right of property, the cestui que trust 
may resort to a court of chancery to have the trust enforced. Robinson 
& Caldwell v. Mauldin, &c. 978 
25. A judgment creditor may resort toa court of equity not only to subject 
the equitable interests of his debtor, but for the purpose of removing im- 
pediments to the sale at its value, of an estate which may be reached by a 
fiert facias. Dargan v. Waring, et al. 988 
26. The indorsement of a note which, upon its face is payable to one person 
for the use of another, cannot impart to the indorsee a right to receive the 
money due thereon, for his own benefit; but the indorsement is a breach 
of trust on the part of the payee, which entitles the cestui que trust to as- 
sert his right to the proceeds of the note, in a court of equity. Eldridge 
v. Turner, 1049 
27. M. & Co. indorsed for W. certain notes which the latter gave in part pay- 
ment of a steamboat, and to indemnify the indorsers against liability, W. 
executed to them a mortgage on the boat, stipulating to have the boat in- 
sured and assign the policy to the mortgagees; W. afterwards being in 
failing circumstances, made an assignment of all his estate and effects 
(including the boat) toC. &c.; M. & Co. filed a bill against W., his as- 
signees and others, alledging the assignment, the insolvency of W., his 
failure to insure, and assign the policy: Further, that the assignees deny 
their right as mortgagees, claim under the assignment an exclusive right 
to the boat to enable them to execute their trust, avow their purpose to 
employ and sell it irrespective of the complainants lien. It is also alledg- 
ed that the assignees are unable to make good a loss resulting from its 
destruction, or condemnation to satisfy the demands of persons furnish- 
ing supplies, &c: Held, that the case stated in the bill, authorized the in- 
terposition of chancery, so as to make the boat subservient tothe com- 
plainant’s lien, upon the principle quia timet ; and this although neither of 
the notes was due. Walker, et al. v. Miller & Co. 1067 
28. A mortgage was executed of a steam-boat to indemnify the mortgagees 
as indorsers of certain promissory notes, which authorised the mortgagees 
to take possession of the boat if the notes were not paid as they matured, 
and stipulated further; that the boat should not leave the wafers of the Mo- 
bile bay, and that the mortgagors would cause her to be insured and as- 
sign the policy to the mortgagees. A bill quia timet was filed by the mort- 
gagees against the mortgagor and his assignees, who had obtained the pos- 
session of the boat, which was heard before the notes became due: Held, 
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that the decree should require the assignees to enter into bond with sure- 
ties to keep the boat in good repair—not to remove her from the waters 
of the Mobile bay—to cause her to be insured and assign the the policy, 
and until this was done they and their sureties should stand as insurers, 
Further, if the notes should not be paid as agreed, then, they would deli- 
ver the boat to the mortgagees free from the liens of material men, &c. 
If such a bond should not be given, the decree might direct a sale of the 
boat by the sheriff, &c., for the purpose of preserving the fund until the 
debt matured, or conflicting liens were adjusted. 1b. 1067 
See Corporation, 1. 
See Debtor and Creditor, 3, 4, 6. 
See Dedication of Property, &c, 6. 
See Ejectment, and Trespass to Try Title, 1. 
See Husband and Wife, 3, 10. 
See Lien, 1, 2, 3. 
See Partners and Partnership, 1. 
See Pleading, 22. 
See Practice in Chancery, 7, 23, 25, 26. 
See Principal and Surety, 3. 


CLERKS AND THEIR DEPUTIES. 


1. A deputy clerk is authorised to take and certify the acknowledgement of 
a deed, so as to warrant its registration. Pinkard v. Ingersol, at al. 9 
2. When the clerk, pursuant to an order of the court, that a bond to be ap- 
proved by him should be filed within ninety days, receives a bond within 
the time, and endorses it, filed in office, he cannot afterwards be permitted 
to testify, that he did not approve or disapprove it. Pearson, et al. v. 
Gayle, 278 
3. A deputy clerk, in the absence of the principal, may do any act he could 
do if present. His appointment need not be in writing. Stewart v. De- 
sha, Sheppard & Co. 844 


CONFLICT OF LAWS. 


1. A citizen does not lose his political rights by residence in a foreign coun- 
try, nor does the contiued residence of a woman in a foreign state, after 
the death of her husband, authorise the inference that she has become en- 
titled to its political privileges. Whether a citizen of the United States 
can throw off his allegiance without the consent of his government— 
Quere.—Beavers & Jemison v. Smth, 20 

2. Quere—Can a guardian appointed in one state, maintain an action in an- 
other state, for a cause in which the ward js interested ?—Cox v. William- 

343 


son, 
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a 


Under the Spanish law in force in a portion of this state previous to its 
acquisition from France, the husband could make a valid sale of the para- 
phernal estate of the wife with her consent, and her joining in the deed is 
evidence of such consent, although that is not executed with the formali- 
ties required to a public act. The deed is binding on the parties and their 
heirs as a private act. Heirs of McVoy v. Hallett and Walker, 864 
One effect of extending the laws of the Mississippi territory over the 


Ue 


— 
: 


country so acquired was, to introduce the common law mode of proving 
deeds, by proving the signatures of subscribing witnesses where the gran- 
tor is dead—as well as allow the probate and registration of deeds previ- 
ously executed under the statute laws then in force. Ib. 864 
5. Asa general rule, the party claiming a benefit from a foreign law, must 
prove its existence ; but when the laws of one State or nation are opera- 
tive in another, this rule does not apply. The courts of this country will 
therefore judicially notice the laws of Spain, which regulated the convey- 
ance of real property, in Mobile and the country adjacent, when the ter- 
ritory was subject to the dominion of that nation; and under the influ- 
ence of this principle, are bound to know what documentary evidence of 
title were records of the Province, so as to allow copies to be admitted 
as evidence. Doe ex dem Farmer’s Heirs v. Eslava, 1029 


CONSIDERATION. 


1 A promise to divide the rent of certain lands for the year 1843, and until 
the determination of a named suit, induced by the undertaking of the pro- 
misee to produce evidence on the trial of a suit in chancery, showing the 
failure of consideration of certain notes, Will enable the promisee to main- 
tain indebitatus assumpsit on showing the receipt of notes. Walke v. Mc- 
Gehee, 273 

2, In a suit against the promisor in such a contract, it is not incumbent on 
the plaintiff to show any performance of his undertaking, the promise to 
perform being a sufficient consideration to sustain the contract. Ib. 273 

3. Where suspicion is cast upona mercantile security,, the holder must 
prove that he gave a valuable consideration for it, and acquired it before 
it was dishonored. Boyd & Macon v. Mclvor, 822 

4, A party may prove that the note sued on, was given in consideration of 
the purchase of a brick-yard, and that the vendor agreed in consideration o} 
the sale, not to make bricks in the town of Cahawba. Comelander v.Bird, 913 

See Dower, 6. 

See Evidence, 39, 54. 

See Frauds, 3. 

See Husband and Wife, 5. 

See Indian and Indian Tribes, 1. 


See Vendor and Vendee, 2. 
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CONSTITUTIONAL LAW. 
See Garnishment and Garnishee, 6. 


CONTRACTS AND AGREEMENTS. 


1, There is no distinction between the capacity required to make different 
kinds of contracts. <A legal capacity to make any contract, is a capacity 
to make all contracts. Hale, et al. v. Brown, 87 

2. When property is obtained without any, or for a grossly inadequate con- 
sideration, by a pre-concerted plan to effect the particular design by rep- 
resenting worthless things of value, it is not necessary for the injured 
party to offer to return the worthless thing, before his right of recaption 
attaches. Mahone v. Reeves, 345 

3. A bank note being passed off upon an agreement to take it back if not 
current, the person receiving it may recover, ifit was uncurrent, although 
he had passed it off, had been sued for passing it as a current note, and 
had recovered a judgment; after which, and whilst the judgment was still 
in force in his favor, he took back the note, and brought suit against the 
person passing it to him. Rodgers v. Russell, 456 

4. Where a party subscribes a paper, stipulating to pay a certain sum of 
money, if a bridge (which was to be let out and built according to a plan 
to be adopted by certain commissioners,) should be completed by a day 
designated, and reported by the commissinners to be done and finished 
according to contract, to make his undertaking absolute, it should at least 
appear that the work was completed according to the contract, or so re- 
ported by a majority of the commissioners ; and the mere indorsement on 
the contract signed by a majority, that the bridge had been received, is 
not sufficiént, where it appears that the builder had not complied with his 
contract. Caldwell v. Harrison, 756 

5. Where a contract by which personal property was sold and conveyed by 
husband and wife is rescinded, in the absence of all proof to the contrary, 
the parties will be considered as placed in statu quo. Gamble v. Gamble’s 
Adm’r, 966 

6. A conveyance of “ fifty thousand pounds of cotton, to be produced during 
the present year, upon the plantation of the party of the first part, in the 
county of Marengo, the said cotton to be the first cotton which may be 
gathered from the crop of cotton now planted and growing upon the said 
plantation, and to be neatly ginned and packed in good bales, ready for 
market,” is a conveyance of 50,000 Ibs. of ginned, or cleaned cotton. 
The terms “first cotton which may be gathered,” means of the early, in 

contradistinction to the late gathering; and therefore when ninety-one 

bales of the early gathering were ginned and baled, the lien attached, al. 
though there was then in its crude state, a quantity of cotton not separats 
ed from the seed, gathered earlier in the season, than that which composed 

the ninety-one bales. Robinson § Caldwell v. Mauldin, Montague & Co. 977 
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7. Where one person proposes to sell property to another, and as an in- 
ducement to purchase, offers to take the vendee’s note for the price, pay- 
able to the vendor for the use and benefit of an infant son of vendee, and to 
hold the money for the cestwi que trust 7 if the vendee accedes to the offer 
and gives a note in the form proposed, the contract will be obligatory up- 
on the parties, and the payee will be regarded as a trustee for the son.— 
Eldridge, and another, v. Turner, by his next friend, &c. 1049 

' See Action, 2. 
See Bills of Exchange and Promissory Notes, 2, 3. 
See Chancery, 2, 21. 
See Damages, 1. 
See Deeds of Trust, and Trust, 1. 
See Overseer and his Employer, 1. 
See Pleading, 22. 
See Set-off, 6. 


CONTRIBUTION. 










































See Principal and Surety, 10, 11, 17. 





CORPORATION. 


1. When stockholders in a corporation, after calls regularly made, are in de- 
fault, a judgment creditor has a complete remedy at law against them, and 
therefore will not, for this cause only, be allowed to proceed in equity.— 
Alllen, et al. v. Montgomery R. R. Co. 437 
But as to such stockholders who are not in default to the corporation by 
reason of no cal] having been made, but whose subscriptions to the capi- 
tal stock have not been paid, a court of equity has jurisdiction to compel 
payment at the instance of an execution creditor of the corporation. Ib. 437 
3. When a corporation has provided under the terms of its charter to forfeit 

stock partially paid out, this dissolves the connection of the stockholders 

when shares are forfeited with the corporation, and a creditor cannot 

charge them with the amount unpaid. Jb. 437 
. When stock partially paid for or transferred by the stockholder bona fide 
to another person, and he is accepted by the corporation as the holder of 
the stock, this is a discharge of the original stockholder, and he cannot 
afterwards be pursued by a creditor. Ib. 437 
Although a corporation by a special provision in its charter is empowered 
to mortgage its effects, &c. for a particular purpose, this will not be con- 


no 


— 


~! 


strued as taking away or abridging its general power to execute a mort- 
gage for the security of creditors. Ib. 438 
6. The circumstance that purchasers of the effects of a corporation have 
139 
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surrendered them to another corporation created with the same or similar 
powers, does not by itself warrant the inference of an agreement before 
the sale thus to convey it. Jb. 438 
7. It seems that a statute which merely gives a remedy at law, where it could 
previously have been available in equity only, or vice versa, may consist- 
ently with the constitution operate retrospectively; but whether the act of 
1841, which gives the remedy by garnishment to the creditor of a corpo- 
ration against a stockholder, where thie latter stipulates to pay his sub- 
scription for stock as calls are made for it, entitles the creditor to gar- 
nishee the stockholder for what is due for the unpaid stock where he has 
paid all the calls of the company, is an open question. Paschall v. W hit- 
sett, 472 
8. A corporation is subject to dissolution by a surrender of its corporate 
franchises, and by a forfeiture of them for wilful misuser and non-user ; 
and a stockholder of a corporation is not liable to the process of garnish- 
ment under the act of 1841, at the suit of its creditor after the dissolution 
of the corporate body. Jb. 472 
9 The act of 1829, incorporating the Montgomery Wharf and Steamboat 
Company, did not confer any proprietary rights on the company, but merely 
authorized them to exact tolls on the landing of goods at their wharf.— 
Murphy v. The City Council of Montgomery, 586 
10. The city of Montgomery, as an incident of its rights of property in a 
wharf, may collect toll or wharfage from those landing there, but from 
the interest the public have in the matter, the toil may be regulated by 
law. Ib. 586 
11. The right to a franchise may be tried by an action of assumpsit for money 
had and received, by one usurping the franchise and collecting the tolls. 
Ib. 586 
See Assignment, 1, 2. 
See Executors and Administrators, 20. 
See Practice in Chancery, 7. 


COSTS, AND SECURITY FOR. 


1. Where no obstacle is thrown in the widow’s way in the recovery of dower, 
she is not entitled t8 costs. Beavers & Jemison v. Smith, 21 

2. The act of 1807, which declares that the unsuccessful party shall be lia- 
ble for the costs, applies to all cases at law in which the plaintiff fails, 
whether the suit is instituted in the ordinary form, or whether the court in 
which redress is sought has jurisdiction or not. Westmoreland v. Hale, 122 

3. The defendant is entitled to costs upon a judgment abating the suit. Mas- 
sey v. Steele’s adm’r, 340 

4. A proceeding in which the right of property is to be tried as provided by 
' statute, is a suit or action, within the meaning of the acts which authorize 
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the dismissal of a suit or action, if security for costs is not given when re- 
quired by a non-resident plaintiff; and if non-resident plaintiffs in execu- 
tion fail to give such security upon a requisition duly made, it is compe- 
tent for the court to dismiss the levy at their costs. Jacott, &c. v. Hobson, 434 
5. The circumstance that the plaintiff has been condemned in the costs of 
one term, as the condition of a continuance, does not make the judgment 
against the defendant irregular, if costs are adjudged against him at the 
final determination of the suit. De Witt v. Bigelow, 480 
6. Itis irregular to tax an attorney’s fee and the county tax upon a judgment 
nist on a recognizance, when the judgment is afterwards at the same term 
set aside on condition that all costs shall be paid. Weissinger v. T'he 
State, 540 
7. A writ of error will lie against the State on the refusal of the court to 
strike out improper items in the bill of costs in a State case, and the State 
is a proper party. Jb. 540 
8. The costs of the suit against the principal debtor do not constitute any 
part of the costs against the garnishee, but become part of the debt, and 
as such, are recoverable if the garnishee is indebted a sufficient sum to 
cover them as well as the principal debt. Locket v. Child, 640 
9. Quere. Are not the acts of 1807 and and 1811, which authorise a defend- 
ant to require a non-resident plaintiff to give security for costs, to be con- 
strued in pari materia, as parts of an entire system, and is not the same 
notice necessary to be given under the latter as under the former enact- 
ment? Claiborne v. Harris, 647 
10. A note made by the judge on his docket, stating the plaintiff was shown 
to be a non-resident, and that he give security for the costs before the 
next term, or the cause be dismissed, is merely directory to the clerk, and 
from it he may complete his minutes; yet it is not in itself a notice to the 
defendant of the requisition for security. But if the entry is perfected by 
being transferred to the minutes of the court in proper form, it is a suffi- 
cient compliance with the statute. 1b. 647 
11. Objections that the costs are too large, must be made in the court below, 
and cannot be raised for the first time in this court. Faulkner v. Chan- 
dler, 725 
12. An objection to the admissibility of an entire record, will not authorize the 
objector to raise a question in this court, relating to costs alone. Ib, 725 
13. Where the successful party is improperly charged with the costs, though 
he objected to such a judgment, the error is not a mere clerical mispris- 
jon, amendable on motion in the court rendering the judgment, or in the 
supreme court at the costs of the plaintiff in error; but is a ground for the 
reversal of the judgment. Beason v. Riddle, 743 


See Appeals and Certiorari, 6. 
See Estrays, I. 
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1. When there is evidence from which the jury may infer the party was the 
victim of a pre-concerted plan, it is no error to instruct the jury they must 
find, for the defendant, if they believe a fraud is committed. Mahone v. 
Reeves, 345 

2. A party has no right to ask a new, and substantive charge to the jury, on 
their returning into court for an explanation of the charge previously 
given, or for the purpose of having it again repeated. Prosser v. Hender- 
son, 484 

3. Where a party prays a charge appropriate to the evidence and conforma- 
ble to law, it should be given, and its refusal cannot be excused by giving 
other charges of equivalent import. Ivey v. Phifer, 535 

4. The jury are the judges of what facts are proved, yet it is competent for 
the court to charge hypothetically, or to say what the evidence establish- 
es, if they find it to be true. Jb. 535 

5. When the question raised on the evidence is the breach of a warranty, a 
charge in reference to the law arising out of a fraud is abstract. Milton 















































v. Rowland, . 733 
6. The court cannot instruct the jury as to the effect of evidence, which is 
doubtful or contradictory. Boyd & Macon v. Mclvor, 822 


7. In an action on a bill of exchange against the drawer, the court charged 
the jury, “that the bill of exchange which had been read to them, and the 
certificate thus admitted, was testimony for them to consider, as evidence 
of the protest of said bill, and notice tothe defendant :” Held, that as the 
protest was admissible evidence, though perhaps insufficient in itself, the 
charge was not erroneous, that if the defendant desired other, or explana- 
tory instructions, he should have prayed the court to give them, and charge 
the jury explicitly as to the effect of the evidence. Leigh & Co. v. Light- 


foot, 935 
8. Where a prayer for instructions to the jury, is predicated of evidence 
not before them, it should be denied. Brown v. Isbell, 1010 


9. Where there is testimony tending to establish a particular result, a prayer 
for instructions affirming an admitted legal proposition, and which involves 
the consideration of this testimony, cannot be denied, on the ground that 
it is abstract, because the evidence is not such as should convince the 
jury. Clealand v. Walker, 1059 

10. Where a charge conforms to the law, and is authorized by the evidence, 
it should be given in the terms in which it is asked, though it may be ne- 
cessary for the court to give additional or explanatory instructions ; and 
the error of a refusal, cannot be repaired by giving another charge, which 
when critically examined, will be found to lay down substantially the same 
principle. 1b. 1059 


COURT, ORPHANS. 


1. the effect of the decree of insolvency, is to transfer to the orphans’ court 
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the exclusive jurisdiction of all claims against the estate, and in that court 
on the final settlement, it may be shown that the administrator has with- 
held or wasted the assets. Whether equity might not afford relief in cer- 
tain cases—Quere? Edwards v. Gibbs, 292 
2. Quere—Whether under the statute when a guardian, &c. has removed 
from the State, the orphans’ court can proceed to decree the account stated 
by it at the same term when it is stated; or whether the guardian, &c. is 
not then to be cited to a final settlement as in other cases. Seight v, 
Knight, 461 
3. The orphans’ court, under the act of 1835, has no jurisdiction to assign 
dower unless of lands of which the husband died seized. Vance v. Hoop- 
er, 552 
4. The parties in whose favor executions are required to be issued by the 
act of 1830, on a decree of the orphans’ court, for the final settlement of 
the accounts of executors, administrators and guardians, are upon the re- 
turn of “ no {property found,” entitled to executions in their own names a- 
gainst the sureties of the defendant in the decree. Cawlhorn v. Knight, 579 
5. The orphans’ court has the power to establish the contents ofa will, which 
has been destroyed, without the knowledge or consent of the testator, by 
the proof of a substantial copy of the will. McBeth v. McBeth, 596 
6. If the will is not destroyed, but is in the possession of any one subject to 
the jurisdiction of the court, it should compel its production. Jb. 596 
7. The statute which directs that commissioners shall be appointed within 
three months after the estate of an intestate has been reported solvent, to 
make distribution of the same, is not imperative on the orphans court.— 
Reynolds’ Adm’r v. Reynolds’ Distributees, 1023 
8. The orphans’ court has no authority to impannel a jury to ascertain a dis- 
puted fact, save only where there is a contest about a will, and one or two 
other special cases: unless there is a doubt in relation to the controverted 
fact, which requires a cross-examination to elicit the truth. Andina case 
not coming within the exception, the necessity for a jury must appear on 
the record, by setting out the testimony, so as to enable an appellate court 
to cevise the order directing a jury to be impannelled. J. 1023 
See Action, 1. 
See Error, Writ of, 21. 
See Executors and Administrators, 21. 
See Guardian and Ward, 10, 11, 12. 
See Practice in Chancery, 17. 


COVENANT. 


1. G. having purchased from his partner a stock of goods, entered into a 
bond with surety, w&h covenants to the following effect: “Now there- 
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fore, be it known, that we, James Gillan, Neil Blue, Richard A. Colclough, 
W. A. Armstrong, John Martin, and Thornton Taliaferro, do hereby, for 
and in consideration of the sum of one dollar, to us in hand paid, by the 
said Shepherd Brown, the receipt of which is hereby acknowledged, as 
well as for the consideration aforesaid, covenant and agree to bind our- 
selves, our heirs, executors, &c. jointly and severally, unto the said Shep- 
herd Brown, his heirs, &c., to save him harmless from the payment of all 
debts, or liabilitres due from said concern, as well as all loss, liability or 
damage, that he has, or may incur, as a partner of the said Gillan. We 
jointly and severally guaranty, that the said James Gillan, shall fully sat- 
isfy and discharge all debts, dues, or demands, arising from said establish- 
ment.” Held, that this was a bond of indemnity against loss, or damage, 
and was not a covenant to B. against liability to suit. Taliaferro, Adm’r, 
v. Brown, 702 
2. Acovenant by H. and two others, his sureties, to convey to F. “a half 
section of land, situate in Macon county, worth $500, on a patent issued 
to William Walker, or to Edward Hanrick, as executor of Wm. Walker’s 
estate, to the N. 4, 31, 15, 23, situate in Macon county, Alabama,” is an 
undertaking to convey the particular tract, or a half section of land in Ma 
con county, worth $500, as soon as a patent issued for the particular tract 
mentioned in the covenant. Fitzpatrick v. Hanrick, et als. 783 
3. As the time when the patent would issue was uncertain, and more within 
the knowledge of the obligors than the obligee, an action would lie for a 
breach of the covenant, without a demand, as it was their duty to notify 
him that the event had happened, and what land they would convey.— 
Ib. 783 
4. The rights of the obligee cannot be defeated, by a contrivance by the 
obligors, by which the patent for the land mentioned in the covenant is 
caused to be issued to another. 1b. 783 


CRIMINAL CASES, PROCEEDINGS IN. 


1. To constitute the crime of an “attempt to poison” a white person, by a 
slave, there must be an actual attempt to poison, by the administration of 
some poisonous drug, or substance, calculated to destroy human life.— 
State v. Clarissa, 57 

2. The grand jury cannot be called, and required to expurgate themselves of 
any supposed interest, or bias, at the instance of one in jail, and expect- 
ing an indictment to be preferred against him. Objections to the grand 
jury must be taken by plea in abatement, at the term at which the indict- 
ment is found. Jb. 58 

3. Where a slave after a whipping had confessed her guilt, and subsequently 
when the overseer inquired why she had committed the act, confessed the 
crime: held, that the answer to this question was not admissible evidence, 
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CRIMINAL CASES, PROCEEDINGS IN—conrinueEn.. 


asthe question assumed the fact of her guilt as previously admitted by 
her. Quere—Would the subsequent confession of a slave, after a con- 
fession had been extorted, be evidence in any case? Ib. 58 


DAMAGES. 


1, Where an overseer employed by the year, is discharged before the termi- 
nation of that period, without a sufficient excuse therefor, he may immedi- 
ately institute his action for a breach of the contract, and recover not only 
the damages which then shall have accrued, but such as shall have deve- 
loped themselves up to the time of the trial. Martin v. Everett, 375 

2. If an attachment is wrongfully sued out, the plaintiff is responsible to the 
extent of the actual injury, but if vexatiously sued out, the case is one for 
vindictive damages, only in the event that the plaintiff has wantonly or 
maliciously resorted to the process. McCullough, et al. v. Walton, 492 
See Warranty, 2. 


~ 


DEBTOR AND CREDITOR. 


1. Where the husband furnishes lumber, which the wife voluntarily al- 
lows to be used in erecting buildings on her separate estate, if the hus- 
band is in embarrassed circumstances at the time, this will be considered 
a gift to the wife in fraud of his creditors, and the latter may thus far make 
the wife’s estate liable to pay their demands. Hoot, et al. y. Sorrell, et al. 386 

2. If the husband merely expends his personal labor in the improvement of 
his wife’s estate, the estate is not thereby made a debtor to the husband, 
nor can the creditors of the latter charge it with the value of the labor.— 
Tb. 386 

3. Upon a bill by the creditors of the husband to charge the wife’s estate, 
(among other things,) with the value of lumber furnished by the husband 
towards its improvement, the lumber must be estimated according to its 
value when the bill was filed; and to collect the amount with which the 
wife’s estate is charged, the decree should not direct a sale, but the estate 
should be leased for term a sufficiently long to extinguish the charge.— 
Ib. 386 

4. When stockholders in a corporation, after calls regularly made, are in de- 
fault, a judgment creditor has a complete remedy at law against them, and 
therefore will not, for this cause only, be allowed to proceed in equity.— 
Allen et al. v. Montgomery R. R. Co. 437 

5. A creditor cannot insist that a mortgage is void for the omission to regis- 
ter it, unless this ground is alledged in the bill—if alledged, the defend- 
ant has the right to reply notice to the creditor. Ib. 438 

6. Quere—whether a sale will be set aside at the instance of a creditor in- 
terested in the sale, on the ground that the sale was at an under price, un- 
less the creditor will offer to bid a larger sum: Quere, also, if a similar 
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DEBTOR AND CREDITOR—continvep. 
rule does not apply when the sale is in gross, and the assertion is, that a 
larger sum would be produced by a separate sale of each article. 1b. 438 
See Assignments, 1, 2, 5. | 
See Chancery, 8, 25. 
See Corporation, 2, 3, 4. 
See Frauds, 5. 
See Judgment and Decree, 5. 
See Trust, and Cestui Que Trust, 3. 


DEDICATION OF PROPERTY TO THE PUBLIC USE, &c. 


1. The dedication of a street in a town or city, may be inferred from public 
documents of an ancient date, which refer to it as then existing, or from 
the deeds, or other papers of those who deny its existence. Doe ex dem. 
Kennedy's Ex’rs v. Jones, 63 

2. Upon proof that a street was used as such, at a definite period, many years 
previous to the institution of the suit in which the question is involved, it 
may be inferred, in the absence of opposing proof, that it was dedicated 
tothe use of the town, even before the time proved. 1b. 63 

3. Where the streets of a town bordering on navigable water are dedicated 
to the use of the town and the public, if there is no limitation, the dedica- 
tion will extend across the shore to low water mark, as the shore may be 
reclaimed, or fill up by accretion, and become part ofthe town. Jb. 68 

4, To perpetuate the dedication of streets, it is not necessary that there 
should have been a continuous corporate existence of the town. Ib 63 

5. The general rule, that the fee cannot remain in abeyance, doos not ap- 
ply, where property is dedicated to the public use, and where the object 
and purpose of the appropriation looks to a future grantee, in whom, or in 
which the fee is to vest. The dedication will preclude the party making 
the appropriation from re-asserting any right over the land, at least so long 
as it remains in public use, although there may never arise any grante 
capable of taking the fee. Ib. 63 

6. If land dedicated to the public has been used by a corporation for a pur- 
pose not contemplated in the dedication, will such an abuse of the right 
of use, invest the original proprietor of the fee with the right to the pos- 
session, so as to entitle him to maintain ejectment? Should not a court 
of equity be resorted to in such a case, to compel the execution of the trust. 
Ib. 64 


DEEDS AND BONDS. 


1. The assent of a grantor to the provisions of a deed conveying property in 
trust for his benefit, is to be inferred from his acceptance of the deed at 
the time of its execution. Pinkard v. Ingersol, et al. 9 
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DEEDS AND BONDS—conrinwep. 


2. The assent of one cestwi que trust will not validate a deed which expressly 

or by implication, requires the assent of others. Jb. 9 
3. When the clerk, pursuant to-an order of the court, that a bond to be ap- 
proved by him should be filed within ninety days, receives a bond within 
the time, and endorses it, ‘filed in office, he cannot afterwards be permitted 
to testify, that lié did not approve or disapprove it. Pearson; et al. v. 
Gayle, 278 
A constable’s bond may be delivered as an escrow, to become the bond 
of the parties on the performance of a certain condition. Robertson v. Co- 
ker, et al. 467 
5. Where a bond is executed under an order in chancery, conditioned that 

certain slaves that had been seized to satisfy such decree as might be 


“rendered in the suit,” should be returned, if the decree contemplated 
their return, the bond is not annulled, or the-liability of the .obligors te- 


stricted or impaired, by an amendment of the bill-which merely associates 
other parties with the complainant, (the. obligee,) without varying. the 
frame of the bill, or extending or limiting the liability of the ong, — 
Falis v. Weissinger, 802 
6. There is no statute which requires the sheriff to return “ forfeited,” .a bond 
taken in a suit in chancery; conditioned for the'forthcoming of property 
if the decree requires it; consequently the obligee may maintain an action 
thereon, without showing-such a return, . Jb. 802 
7. Where a bill is filed to subject a slave to the payment of the complain- 
ant’s demand, and the defendant executes a bond with surety, conditioned 
for his delivery if the complainant is successful, the death of the slave 
previous to the rendition of the decree, or an order requiring his delivery, 
will absolve the obligors from a compliance with the condition. Jb. 802 
See Covenant, 1. 
See Error, Writ of, 5. 
See Evidence, 57. 
See Vendor and Vendee, 4 


> 





DEEDS AND REGISTRY OF. 


1. A deputy clerk is authorised to take and certify the acknowledgement of 
a deed, so as to warrant its registration. Pinkard v. Ingersol, et al. 9 
2. Where the recofd recites a deed as proved, the court will presume it -was 
by the subscribing witnesses, and the exclusion of the mortgagor, will not 
be sustained on the presumption that he was rejected because. the sub- 
scribing witnesses were not first called Dearing v. Windham, 204 
3. Under our registry acts, the copy of.a,deed recorded pursuant to.their 
directions, is not-admissible evidence, without first satisfactorily account- 
ing for the absence of the original. Thompson v. Ives, 2939 
140 
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DEEDS AND REGISTRY OF—conrinven. 


4. When one professing to act.as an attorney.in making a deed, acknow- 
ledges that he signed it, &-c. for the purpose of registration, his acknow- 
ledgement will be referred to the character in which he is acting. Robin- 


-son & Caldwell v. Mauldin, &c. 978 
5. An authority to execute a deed of wit, gives the power by implication 
to acknowledge it for registration. Ib, 978 


6. The omission to'state in the probate of a deed, made by an attorney in 
fact, that it,was delivered, is not essential, it having been in fact delivered 
by him and registered. 1b. 978 
See Assignment, 5. 

See Conflict of Laws, 4, 
See Evidence, 52. 


DEEDS OF TRUST AND TRUSTS. 


I. Where parties having actual or colorable claims to property conveyed by 
two different deeds of trast meet, and enter into a special agreement with 
‘réference to the trust property, this agreement is to be considered as as- 
certaining their respective rights, and will, in equity, as between the par- 
ties; furnish the basis for settling their rights, independent of the trust 


deeds. Pinkard v. Ingersol, 9 
2A growing crop of cotton may be conveyed by deed of trust. Robinson 
& Caldwell v. Mauldin, &c. 977 
See Assignments, 3. 
DEMURRER. 


1. Ifthe defendant interposes a demurrer to an entire declaration containing 
several counts, if either count is good, the demurrer should be overruled. 


Williams v. Spears, 138 
2. Semble: A plea in abatement is bad on demurrer for duplicity. Caldwell 
v. Branch Bank at Mobile, 549 


3. The objection that there was no consideration for the covenant, cannot be 
taken on demurrer to the declaration. Fitzpatrick v. Hanrick, et als. 783 
-See Notice, 1. 


DEPOSITION. 


}. An affidavit to suppress a deposition, because the party attended within 
the time, but after the deposition was taken, is sufficient, if it does not 
also state, that he has been injured by his inability to cross-examine the 
Witriess. Cameron, Ex’r, v. Clarke, Smith & Co. 259 

2: A deposition may be taken at any time, within the time designated in the 

notice. Ib. 259 
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DEPOSITION—contTinuED. 


3. A deposition taken at the office of G. R. & Co. when directed to be. taken 
at their storehouse, will be allowed, it being shown that they had an office 
under the same roof as théir storehouse, and connected. with:it-by doors 
and windows, and hadno other office in the place. De Witt v. Bigelow 
& Co. 480 

4. Quere—Whether the propounding of a question (improper in part) to a 
witness to be examined on interrogatories, is a sufficient reason to exclude 
the answer disclosing proper evidence, unless it appear the objection to 
the question was taken and notified to the opposite party before the.com- 
mission issued. Bradford v.. Haggerty, 698 

5. Where a deposition is supposed to be irregularly taken, the party may re- 
take under an order of court, and that even when the cause is called for 
trial, and the other party has announced himself ready for trial, but is ‘un- 
willing to waive exceptions to the deposition. Milton v. Rowland, 732 

6. Although the omission to notify the opposite party in writing of the time 
and place of taking the deposition, may be good cause to suppress ‘it, if 
the fact of notice is denied, yet a verbal notice is sufficient, if the fact of 
notice is not denied. Jb. 732 

7, When the answer of a witness in a deposition asserts that her'experience 
in the particular avocation of a midwife enables her to judge of particular 
diseases in females, and the opposite party omits to test her knowledge or 
experience by a cross-examination— Quere, if the objection will lie to an- 
swers stating her opinions and belief. Ib. 732 

8. An exception to a deposition, to each answer, and to each sentence of 

each answer, amounts to nothing more than a general exception to the de- 
position. Jb. 732 
9. Where a deposition contains a question and answer which discloses ille- 
gal testimony, it may be objected to on the trial; but where the objection 
is to the entire deposition, on a ground that it does not question the com- 
petency of the witness, the admissibility of the facts disclosed, or show 
that it had not been taken in conformity to the statutes, it seems that a 
motion should be made to suppress it before the cause is put to the jury. 
Wall v. Williams, 826 


DETINUE. 


1. Detinue will lie by the trustees and deacons of a religious society, to re- 
cover a deed which they had deposited with the defendant, and which he 
refused to re-deliver. Stoker, et al. v, Yerby, 322 

2. Although an administrator cannot sell the estate of his intestate at private 
sale, and without an order of the orphans’ court, yet if one thus selis with- 
out authority, and the property is delivered to the purchaser, and after- 
wards taken from his possession tortiously, he may maintain an action of 
detinue against the wrong doer. Taylor vy. Marshall, 458 
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3. To maintain the action of detinue, the plaintiff must have the entire inter- 
* @st in the thing sued for; therefore three brothers and sisters cannot main- 
tain detinue for slaves, given by the will of their grandfather to them and 
“another, who is dead, and no administration granted on his estate. . Miller 
v. Eatman, et al. - 609 
See Executors and Administrators, 19. 


DIVORCE AND ALIMONY. 


1. To constitute legal cruelty,to authorize a divorce, there must be actual 
violence committed, attended with danger to life, limb or health; or there 
must be a reasonable apprehension of such violence. Moyler v. Moyler, 620 

2, The throwing a bucket of water on the wife ‘in bed, with a threat of fur- 
ther violence if she. did not jeave the house, is legal cruelty. [b. 620 

3. Abusive language, and other unbecoming conduct, not amounting to le- 
gal cruelty, may be received.in aggravation of an act of cruelty. Jb. 620 

4, The answer of a defendant denying the allegations of the bill, does not 
make it necessary to prove them by two witnesses. Proof by one is suffi- 
cient. 1b. 621 

5. Upon a divorce a vinculo, it is the duty of the chancellor to make a divis- 
ion of the estate of the parties. But the law does not require an equal di- 
vision of the estate, but one graduated according to the nature of the case, 
considering the cause for which the divorce was granted, the party offend- 
ing, the age of the parties, the estate to be divided, &c. &c.; but in all 
cases, if the estate of the husband is sufficient, the wife is entitled to a 
maintenance. Lovett v. Lovett, 763 

6.. Where the personal estate of the husband, consisting principally of slaves, 
was valued at $13,685, and his real-estate at $1800, the cause of divorce 
being the abandonment of the husband by the wife, the parties having but 
two grown children provided for, the estate having been accumulated by 
the industry of both parties, and they being advanced in life—Held, that 
one-third part of the personal estate absolutely, and the use of one-third 
part of the land for life, appeared to be a just exercise of the legal discre- 
tion vested in the chancellor. Ib. 763 

7. The proper course in such a case is, after the decree has been pronounc- 
ed, for the divorced party to file an allegation of faculties, setting out the 
estate of the husband, which he is required to answer, after which, if ne- 
cessary, proof may be adduced. But where the court, on motion and pe- 
tition of the wife, referred the matter to the master to inquire and report 
the estate of the husband, before whom the husband appeared, held, that 
it was too late to raise the objection, Jb. 763 


DOWER. 


1. The widow is not dowable of a mill, which a purchaser from the husband 
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DOW ER—contTINveEp. 


had erected, the one existing at the time of the sale having been dilapi- 
dated, and torn down. by the purchaser. Such a-case is a proper one for 
compensation, and a court of chancery can alone afford relief. Beavers & 
Jemison v. Smith, 20 
2. Where an assignment cannot be made of a portion of the premises, the 
interest of one-third part of the value of the.premises at the time of| the 
alienation, is a just criterion. Where the principal value consists in 
buildings, requiring an annual outlay to:keep them in repair—Quere—Is 
it not just the dowress should contribute her portion of the‘expense? Jb. 20 
3. At law, the widow cannot recover damages, as mesne profits, against a 
purchaser but from the institution of the suit, though the rule is otherwise 
as against the heir. But in equity, damages are allowed the widow upon 
the ground of title, and she is entitled to interest upon the arrears. Jb, 20 
4. Where a compensation is made in money, the decree should not be for a 
gross sum, by estimating the supposed present value of the widow’s life 
estate, but for the payment annually of the sum ascertained to be the an- 
nual value of the dower interest during the life of the dowress, secured 
by a lien upon the estate, or in some other eligible mode. Jb. 21 
5. Quere—W here the widow receives a portion as one of the distributees of 
the estate, may not the court decree compensation, where she is proceed- 
ing against a purchaser from the husband with warranty? Jb. 21 
4. The right of dower depending upon the wife’s. surviving the husband, may 
be gratuitously renounced in favor of her husband, or she. may require 
something to be paid for it, or property to be conveyed to her separate 
use, as an inducement to her relinquishment. Hoot, et al. v. Sorrell, 
et al. 386 
7. The orphans’ court, under the act of 1835, has no jurisdiction to assign 
dower unless of lands of which the husband died seized. sVance v..Hoop- 


er, 552 
8. A sale of the husband’s interest in lands under a fi. fa. does not affect the 
widow’s right to dower in the same lands, Jb. 552 


9. The duty of maintaining the wife devolves on her husband, though she have 
a dower estate in virtue of a previous marriage. During the joint lives of 
husband and. wife, the husband has the sole control and management of 
such an estate; and consequently an interest for that period, which may 
be levied on and sold under a fieri facias to satisfy a judgment against 
him. Veil v. Johnson, 615 


EJECTMENT, AND TRESPASS TO TRY TITLE. 


1. If land dedicated to the public has been used by a corporation for a pur- 
pose not contemplated in the dedication, will such an abuse of the right 
of use, invest the original proprietor of the fee with the right to the pos- 
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session, so as to entitle him to maintain ejectment? Should not-a court 
of equity be resorted to in such a case, to compel the execution of the trust. 
Doe ex dem Kennedy's Ex’rs v, Jones, 64 
2. It is allowable for the court to permit the landlord to defend instead of his 
tenant where the premises have been sold as the property of the latter, 
and where an_ action for the récovery of the possession has been brought 
by the purchaser; but the landlord when let in, cannot set up a title con- 
sistent with the possession sought to.be recovered—he may however show 
his present right to retain it, and the superiority of his title. T'hompson 
v: ves, 239 
3. When the statute of limitations. has completed a bar, it gives to the 
party in whose favor it has run, a right of entry upon which he may pro- 
secute ejectment, or if sued, defend himself, Doe ex dem. Farmer’s Heirs 
v. Eslava, 1030 
See Heirs, &c. 2. 


ELECTION. 


. 1. One who is administrator of two estates, may elect to which of the two 
certain property belongs. But the act manifesting. such election, must be 
definite, clear, and certain, and not ambiguous or doubtful, to estop him 
from afterwards asserting title. McLane v. Spence, adm’r, 172 

2. Where the name of the principal is not disclosed by the agent when the 
contract is made, it is said that the creditor may change either of them at 
his election ; and although he may have debited the agent, supposing him 
to be the principal, he may recover the amount of the latter, if the ac- 
count between the principal and agent is not altered to the prejudice of 
the former. But if the vendor, with a knowledge of who the principal is, 
makes the agent his debtor, he is bound by the election, and can’t look to | 
the principal for payment. Clealand v. Walker, 1058 





ERROR, WRIT OF. 


‘J. When a single person appears and contests a settlement in the orphans’ 
‘court, the’ contesting party is the one in whose name the writ of error 
should be sued out, there being no final judgitwent in favor of any others 
interested in the settlement. Savage v. Benham, adm’r, 49 

2: When a settlement is made, and the administrator fails to require those 
claiming distribution to propound their interest, he will not be heard on 
error, to complain that their interest is not shown by the record. Petty v. 
Wafford, 143 

3. Where a judgment effects the proper result, no matter by what erroneous 

reasoning’ it may have been induced, it will not be reversed. Ledbetter v. 
Castles, et al. 149 
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ERROR, WRIT OF —contivurp. 


4. The statute having prescribed the term to which a writ of error shall be 
returned, the writ will not be dismissed, or an affitmance of judgment de- 
nied, because it is, upon its face, made returnable to a day after the court 
commences its session. Riggs, et al. v. The Bank of the State, 160 

5. The time when a writ of error is returnable need not be recited ina bond 
conditioned for its successful prosecution, and if-recited, is not an essen- 
tial part of the obligot’s contract ; so, that if the writ be such as to autho- 
rise a judgment of affirmance against the plaintiff in error, it may be ren- 
dered against his suretiesalso. Jb. 160 

6. The refusal of the primary court, to-permit a party to prove the contents 
of certain advertisements and hand-biils, presents no question, unless it is 
shown what their contents were. Pearson v. Howe, 370 

7. A writ of error will lie against the State on the refusal of the court to 
strike out improper items in the bill of costs'in a State case, and the State 
is ‘a proper party. Weissinger v. The State, 540 

8. But where no judgment is entered on the motion, there is nothing to sus- 
tain a writ of error, and if one is sued out it will be dismissed. 1b. 540 

9. Upon an order in chancery overruling a demurrer toa bill, leaving the cause 


to be proceeded in toa hearing, according to the practice, a writ of error, 


will not lie under the third section of the act of 1846, “relating to judicial 
proceedings,” or any other enactment; but the defendant must await the 
rendition of the final decree before he can thus bring up for revision the 
decision of the demurrer. Hightower, et al. v. Kennedy, et al. 562 
10. In a proceeding under the act of 1843, “to establish lost records in Hen- 
ry county,” there appeared on the notice to the defendants, an acknow- 
ledgment ‘of its service’ on one of them, with the words “and proved” 
written in the same sentence and immediately following ; but this indorse- 
ment was dated previous to the notice being placed in the sheriff’s hands, 
and the sheriff did not affirm by his return its execution on this defendant. 
The judgment entry however recited that the parties in interest had notice 
of the proceeding: Held, that.in this condition of the record, it must be 
intended on error, that the parties to the judgment were before the pri- 
thary court for its action. Dosvwell, et al. v. Stewart, et al. 629 
11, Where the judgment and papers of the cause which were lost, are sup- 
plied by others, the order permitting it will not be reversed on error at the 
defendant’s instance, though the substituted judgment is for less than the 
cause of action indicated by the declaration, and the primary court having 
ascertained that payments had been made on the original judgment, di- 
rected an execution to issue for only so much as was unpaid, it cannot be 
affirmed that there is an error; or if there is, it is beneficial to the -party 
complaining. Jb. 629 
12. Where the record does not state at whose instance an appeal was quash- 


‘ 
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ved, it mustbe intended that the motion for. that purpose was made at the 
instance of the appellee, who was involuntarily apres before the court. 
Carter v. Pickard, 673 
13. Wherever the court acts against a party without his:consent given, or to 
be i uplied, the legal inference is, that the act was in invitum, and no bill 
of exceptions is necessary in such case, where the judgment shows the 
error. Jb. 673 
14, Under our statute the-deputy sheriff, when he arrests.a party on a capias, 
for a misdemeanor, is authorized to take his recognizance, and such recog- 
nizance need not be certified by the officer. Shreeve §& Knapp v. The 
State, 676 
15. It is no error affecting the judgment of a cause, that the court for its own 
information, makes inquiries of a physician as to the extent of knowledge 


usually possessed by midwives. Milton v. Rowland, 732 
16. Error assigned on charges which were not excepted to at the trial, can- 
not be examined in this court. 1. 733 


17. A judgment in favor of the “ officers of the circuit court of Mobile,” isa 
nullity, and no writ of error can be sued upon it. Patterson, et als. vy. Of- 
, ficers Cir. Ct. Mobile, 740 
18. Where in an action of debt, the vercict is in damages, for which judg- 
ment is given, this irregularity.is not available on error. Spence v. 
Thompson, 746 
19. Where the defendant pleads the performance of the condition of his bond 
generally, and another affirmative and more special plea which was good 
in itself, but the matter of which is admissible under the plea of perform- 
ance, if a demurrer is sustained to.the second plea, an appellate court will 
not refuse to reverse the judgment, because the defendant could have had 
the benefit of it under the pleadings on which the cause was tried; unless 
it appears that. he in fact availed himself of such special defence. Falls 
v. Weissinger, 802 
20. Although an issue has been directed to ascertain the sanity or insanity 
of an individual at the time of making a@@ontract, and the verdict of in- 
sanity is returned by the jury, and the judge trying the cause certifies that 
he cannot say it was improper, yet an appellate court must disregard these 
proceedings, if the evidence at the hearing of the bill was such that the 
chancellor should have decreed on it in the first instance. Atwood v. 
Smith, ' 894 
21. When a jury has been irregularly impanneled by the orphans’ court, to 
try whether a slave was the property of an administrator in his own right, 
or assets of the estate, and a verdict returned against the administrator, 
ascertaining the value of the slave, his consent that a judgment should be 
entered in the form in which the finding of the jury was expressed, is not 





~~ 
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a waiver of the irregularity, but a mere agreement that the court may, im 

conformity to the verdict, declare that the slave was assets of the estate, 

and the value such as the jury had assessed. Reynolds’ adm’rs v. Rey- 

nolds’ dist. 1024 
22. If an objection that the deposition of one of the defendants who was exa- 

mined at the complainant’s instance, was not taken under an order for 

that purpose, is not made in the primary court, it will not be entertained 

onerror. Eldridge, et al. v. Turner, &c. 1050 

See Amendment, 1. 

See Estates of Deceased Persons, 1. 

See Evidence, 14. 

See Executors and Administrators, 3. 

See Garnishment and Garnishee, 13. 

See Guardian and Ward, 3, 7. 

See Husband and Wife, 1. 

See Intendment, and Legal Presumption, 4. 

See Practice at Law, 4, 12, 13, 16. 


ESTATES OF DECEASED PERSONS. 


1. Where the testator in his will directs his executors to carry on his planta- 
tion, in the same manner as he himself had cacried it on, until the death of 
his wife, and after a partial administration of the estate by one of the exe- 
cutors named by the will, the administration is committed with the will 
annexed, to another person, who enters on the performance of this trust of 
the will, the orphans’ court has jurisdiction to require him to make annual 
settlements ; and when he makes an annual settlement, pursuant to the act 
of 1843, that may be reviewed in this court by writ of error. Quere, how- 
ever, whether those interested in the final settlement afterwards to be made 
will be precluded from surcharging the annual settlements. Savage v. 
Benham, Adm’r, 49 

2. A constable’s receipt, purporting to be for the payment of a judgment a- 
gainst the estate, is not of itself a sufficient voucher to prove the debt, or 
its payment. Ib. 50 

3. When an administrator is cited by a husband in right of his wife, omit- 
ting her name, and a settlement is submitted to, it is a waiver of all irregu- 
larities in the mode of citation. Petty v. Wafford, 143 

4. When a settlement is made, and the administrator fails to require those 
claiming distribution to propound their interest, he will not be heard on 
error, to complain that their interest is not shown by the record. Ib, 143 

5. It is no defence at law, either partial or total, that the creditor at the in- 
stance of the surety, agreed to file the note in the clerk’s office for a divi- 
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» dend, the principal being dead and insolvent, and, that for want of the ne- 
cessary affidavit it was rejected by the orphans’ court. If the party has 
any redress, it must be by action to recover damages for the misfeasance. 
Whether a court of equity would afford redress—quere? Pearson, et al. v. 
Gayle, 278 

6. The act of 1843, “to amend the laws now(then) in force in relation to in- 
solvent estates,” applies to all claims which are filed against the decedent’s 
estate, where an exception is taken in the manner pointed out by the act, 
for the want of an affidavit; and although the claim be evidenced by a 
judgment, an exception to it will be allowed, if it is not duly verified.— 
Campbell’s Adm’r v. Campbell’s creditors, 730 

7. The statute which directs that commissioners shall be appointed within 
three months after the estate of an intestate has been reported solvent, to 
make distribution of the same, is not imperative on the orphans court.— 
Reynolds’ Adm’r v. Reynolds’ Distributes, 1023 

8. Where a person entitled to the distributive share of an estate dies previ- 
ous to distribution, his personal representative must be brought before the 
orphans’ court, on the final settlement with the administrator, although the 
distributee was an infant at the time of his decease. Jb. 1023 


See Action, 1. 
See Court, Orphans, 1. 
See Executors and Administrators, 2, 5, 11. 


ESTOPPEL. 


1, Where a party purchased land for which he executed his several notes, 
promising to pay the purchase money at different periods, and died; his 
administrators paid one of the notes, and then by agreement with the ven- 
dor rescinded the contract, stipulating to renounce the benefit of it, if the 
vendor would deliver up the unpaid notes, which was done; afterwards at 
the request of one of the administrators (representing that the judge of 
the orphans’ court desired it) the vendor wrote a receipt on these notes, 
acknowledging that they had been paid to him; but it did not appear that 
either the vendor or administrator intended to practice a fraud, or that the 
receipt had been used for an improper purpose: Held, that the receipts 
did not conclude the vendor from showing the circumstances under which 
they were given, and that no money was paid to him by the administra- 
tors. Strange, et al v. Watson, 324 

2. The sureties of a constable, who knowingly permit him to act under an 
insufficient bond, will be held responsible upon it. Robertson v. Coker, et 
al. 467 

3. A verbal admission by a party that personal property in his possession be- 
longed to the plaintiff, does not estop the defendant from showing that the 
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admission was made by mistake, or that it is untrue; especially, where 
the plaintiff was not misled by it, or it did not induce him to institute his 
action. Gamble v. Gamble’s Adm’r, 966 
4. A party cannot defeat a recovery against himself by alledging that a judi- 
cial proceeding in which he was the actor was irregular, where the action 
against him is founded on a contract by which he stipulated to prosecute 
it to a close, and a decree was rendered and executed previous to the in- 
stitution of the action. Brown v. Isbell, 1010 


ESTRAYS. 


1. Although the taker up ofan estray, is required by law to give the clerk of 
the court notice of such estray, if it has been delivered to the owner, died, 
or escaped without his fault, within twelve months, and to account with 
him, for such as he still holds, yet if he fails to do so, he is not liable be- 
yond the condition of his bond, that is, one half the appraised value of 
such as are not reclaimed by the owner, die, or escape. Quere? is not the 
taker up, guilty of ‘such negligence, liable in any event for costs. Clerk 
Co. Court of Lowndes v. “Anderson, 410 


EVIDENCE. 


1. When the question of sanity or insanity, is in issue,a witness may be ask. 
ed whether there was a difference in the conduct of the deceased during 
the last five years of his life, and his conduct twenty years previously, and 
it is error to refuse the question to be put, unless the record shows, that 
the question was put to the witness in another form, and an opportunity 
afforded him to tell what he knew. Watson and Watson v..Anderson, 43 

2. It is not error in the court to refuse to permit the following questions to be 
put: Have you heard the deceased say any thing about his dogs, and 


chickens, and cry; if so, what did the deceased say. Ib. 43 
3. A witness may be asked, “Ifthe deceased said, or did any thing showing 
a want of soundness of mind, state what it was.” Ib. 43 


4. A constable’s receipt, purporting to be for the payment of a judgment 
against the estate, is not of itself a sufficient voucher to prove the debt, or 
its payment. Savage v. Benham, Adm’r, 50 

5. Where a slave after a whipping had confessed her guilt, and subsequently 
when the overseer inquired why she had committed the act, confessed the 
crime: held, that the answer to this question was not admissible evidence, 
as the question assumed the fact of her guilt as previously admitted by 
her. Quere—Would the subsequent confession of a slave, after a con- 
fession had been extorted, be evidence in any case? T'he State v. Cla- 
rissa, 58 

6. When an overseer is charged with the collection of accounts contracted 
with his employer’s smith shop, the opinion of witnesses of the annual va- 
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lue of the work done is not evidence to show a set off to asuit by the over. 
seer, as he is chargeabe enly for the monies actually collected. Hale, et 
al. v. Brown, 87 
7. Under an issue formed on the plea of the heir, &c. that no lands descend- 
ed, &c. the onus rests with the plaintiff to show the particular lands sought 
to be charged; and a devise of all lands ina will is no proof that any 
descended or were devised. Wilkinson v- Allen, et al. 128 
8. When there is an unsettled account between two porsons, and one re- 
ceives from the other a sum of money, which he agrees to secure by a deed 
of trust ; he may, when sued for this money, reduce the amount, or defeat 
the action, by showing that the other party was indebted to him at the time 
upon the unsettled account ; but he cannot cast upon the other party the 
burthen of unravelling the account. Drinkwater v. Holliday, 134 
9. A written instrument may be contradicted by the party making it, when 
offered in evidence in a suit, to which a stranger to the instrument is a 
party. Venable v. Thompson, 147 
10. Signs or badges of fraud are repelled, by showing that a full considera- 
tion was paid for the property, but the proof of fairness would be more 
stringent, than if such badges of fraud did not exist. Terrel et als. v. Green 
et als. 207 
11. An indorsement on the note, of the sum for which it was discounted, and 
the date of the discount, is an admission on the part of the bank, of the 
sum lent upon the note, of which the defendant may avail himself, as oth- 
erwise the inference would be, that the bank was entitled to recover the 
entire amount. Colginv. The State Bank, 222 
12. The defendant made a writing of the following tenor, viz: “Good for 
three hundred dollars. Jan’y 15th, 1829.” Held, that it was competent 
for the plaintiff to show, by parol evidence, that it was delivered to, and 
intended to acknowledge a liability to him; but such evidence of an 
agreement made simultaneously with the writing, is not admissible, to 
show it was understood between the parties, that there was no present in- 
debtedness, or that it should be payable at a future day, so as to postpone 
the time when the statute of limitations began to operate. Vicholas v. 
Krebs, ex’r, 230 
13. Under our registry acts, the copy of a deed recorded pursuant to their 
directions, is not admissible evidence, without first satisfactorily account- 
ing for the absence of the original. T'hompson v. Ives, 239 
14. Semble: Where both parties claim under distinct purchases made at 
sales under several executions against the same defendant, it cannot be 
presumed that either party is in possession of the title papers of the de- 
fendant in these executions, so as to make the mere failure of either to 
produce them on a notice bv the other, sufficient to let in secondary evi- 
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dence of their contents. But whether the notice was sufficient or not, no 
injury could result from the admission of such evidence, as the title of the 
defendant in the executions was conceded by both parties. Jb. 239 
15. Where an attorney stated a letter was written by him by the plaintiff 
which was lost, and the contents not remembered by him, another person, 
to whom the attorney showed the letter, is competent to prove its contents, 
although he has no knowledge of the hand-writing. The identity of the 
letter, and the proof of its contents, are questions for the jury. Curry & 
Haynee v. Robinson, use, &c. 266 
16. In an indictment charging a father with living in adultery with his 
daughter, his confessions that she is so, are admissible in evidence. Mor- 
gan v. The State, 289 
17. Where a party purchased land for which he executed his several notes, 
promising to pay the purchase money at different periods, and died; his 
administrators paid one of the notes, and then by agreement with the ven- 
dor rescinded the contract, stipulating to renounce the benefit of it, if the 
vendor would deliver up the unpaid notes, which was done; afterwards at 
the request of one of the administrators (representing that the judge of 
the orphans’ court desireed it) the vendor wrote a receipt gn these notes, 
acknowledging that they had been paid to him; but it did not appear that 
either the vendor or administrator intended to practice a fraud, or that 
the receipt nad been used for an improper purpose: Held, that the re- 
ceipts did not conclude the vendor from showing the circumstances under 
which they were given, and that no money was paid to him by the admin- 
istrators. Strange, et al. v. Watson, 324 
18. When proof is made of the refusal of a tender, the defendant is not enti- 
tled to have his declarations made at the refusal put before the jury as a 
part of the transaction. Mahone v. Reeves, 345 
19. Declarations of a plaintiff in trespass, made in relation taghis title after 
the trespass complained of, are not competent evidence in his own favor. 
Cor v. Easley, et al. 362 
20. Neither is the act of the sheriff, in omitting to make sale of the property 
as that of a third person, evidence, when induced by such declarations of 
the plaintiff after the trespass. Ib. 362 
21. Where the plea asserts the interest ina suit is in a stranger to the record 
and sets up a set off against him, his declarations that the interest still 
continues, and that the debt was put in the hands of the plaintiff of re- 
cord, to get it beyond the reach of creditors, are admissible, though made 
during the pendency of the suit, it being shown by other evidence, that he 
is the party in interest. Bowen v. Snell, use, &c. 379 
22. The possession of a deed by the vendee is prima facie evidence that it 
was delivered to him by his vendor, and the onus lies upon those interest- 
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ed to prove the reverse to repel the presumption by proof. Housion v 
Stanton and Stanton, 413 
23. A constable is not a competent witness for his sureties, though released 
by them. Robertson v. Coker, , 467 


24. When a title is acquired bona fide to a slave, it is not a badge of fraud, 
that the purchaser suffers him to go into the possession of a former owner 
of the slave, for a short time, although he is insolvent; he having parted 
with the title, and the slave having been out of his possession for two 
years previous. Prosser v. Henderson, 484 

25. S. made his promissory note to H. for the payment of $231 57, “for work 
done on a saw and grist mill, and waste way:” Held, that the statement of 
the consideration did not conclusively indicate that the note was a com- 
plete expression of the contract; and that it was competent for S. when 
sued on the note, to show what was the contract between the parties, that 
H. stipulated the work should be well done, should answer the purpose for 
which it was intended, &c. Self v. Harrington, 489 

26. Where the father, a man of wealth, six or seven months after the mar- 
riage of his daughter, and when she and her husband were leaving the 
father’s houge to settle themselves in a distant State, delivered to the son- 
in-law sundry slaves, but fewer in number than his estate authorized to 
advance as a patrimony, it will be presumed that the delivery was intend- 
ed asa gift to the son-in-law, and it devolves upon the father to show that 
they were intended as a loan or otherwise. Hove v. Harrison, 499 

27. Ina suit between K. and J. the record of a 1ecovery against J. in a suit 
in which he was summoned by a stranger as the debtor of K. but denied 
his indebtedness, is no evidence of the amount then due to K. although in 
a contest between the creditor and J. the latter was found to be indebted 
to K.in a sum greatly less than claimed in the suit by K. The whole 
proceedingg in the other suit are res inter alias acta. Jones v. Kolisenski, 607 

28. When money is received by one from a sheriff to which another is enti- 
tled, but the person receiving it gives a bond of indemnity to the sheriff 
reciting the attachment of the money at the suit of a stranger, against the 
person entitled, and providing for the repayment unless the money is de- 
termined to belong to the person receiving it, these recitals are not evi- 
dence of the existence of the attachment in a suit by the person entitled 
against the one receiving it. If however, the existence of the attachment 
in 1840, was shown, the presumption from the lapse of time, is, that it was 
discharged so as to determine the lien. Oliver v. Elizy, 632 

29. When the witness will be responsible to one of two persons, no matter 
which way, the verdict is a case of balanced interest as presented, and 
the witness competent. Locket v. Child, 640 

30. Parol evidence is admissible to show that the assignment of a mortgage to 
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one by name was intended for the benefit of another as well as himself.— 
Ib. 640 

31. Where a precedent liability has been suspended or released by the ac- 
ceptance of a note indorsed by one, liable on the former demand, the 
plaintiff cannot recover on the primary liability without showing the same 
proof as would enable him to recover on the indorsement; and therefore 
in the absence of such proof, there is no material error in excluding proof 
of the primary liability. Bradford v. Haggerthy, * 698 

32. The declaration or claim made by a person as to his place of residence, 
is not proper evidence to prove his residence. Such a declaration is 
merely hearsay, unless connected'with some act concurrent with it, and 
which the declaration has the tendency to explain. Jb. 698 

33. When the point to be ascertained was the residence of an individual pre- 
vious to the 9th of July, his act in giving a vote and claiming his resi- 
dence in a particular place on the first Monday of August afterwards, is 
not admissible evidence. Ib. 698 

34. To let in the exemplification of the probate of a will in the courts of this 
State, under the act of Congress, no particular form of certificate by the 
clerk is necessary. Ifthe record is attested by the clerk, and his attesta- 
tion is certified by the presiding judge to be in due form, it is immaterial 
how the attestation is made. White v. Strother, et al. 720 

35. In an action of trover to recover slaves, it is irregular to ask a witness 
whether some of the slaves were reputed by the family of the defendant 
as the children of another of them. To let in the declarations of third 
persons, in cases of pedigree, it must be shown they are dead. Ib. 720 

36. The acts and conduct of slaves towards each other, as family conduct, 
may be shown im evidence, and the conduct of a slave child in calling an- 
other slave mother, is a circumstance which may be proved to a jury, to 


identify the relation of mother and child. Jb. 720 
37. Any person may speak of the existence of disease in another, when the 
disease is perceptible by the senses. Milton v. Rowland, 732 


38. When a record is stated as an exhibit to an answer to a bill in chancery 
and the exemplification of the suit is given in evidence by the party mak- 
ing the answer, although offered only to show the fact of the suit, and an 
eviction by means of an injunction allowed in it, the opposite party may 
read the answer, to prove the existence of the record. Ricketts, et al. v, 
Garrett, 807 

39. Where the defendant, the maker of a promissory note, introduced a wit- 
ness who stated that there was no consideration passing from the plaintiff, 
the payee, and that the latter was unknown to the former, it is competent 
for the plaintiff to ask the witness, if the note was made at the instance of 
a third person, and whether there was any consideration passing from that 
person to the maker, on which the note was founded, and what it was.— 
Moore v. Ponders, 815 
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40. Ina suit by two as late partners, it is admissible for the defendant, on the 
general isSue, to prove that no partnership existed at the time of the con- 
tract. The effect of the act of 1839(Dig. 324, § 68,) is to revive the rule 
declared in Davis v. Smith, 2 Stewart, 222, and overruled in Hunley v- 
Lang, 5 Porter, 154. Starke §& Moore v. Kenan, Ex'x. 818 

41. Declarations by one of two joint partners, that the other was not his part- 
ner.at the time of the alledged contract, is admissibln evidence. Jb. 818 

42. It is not allowable to ask of a witness whether an Indian of the Choctaw 
tribe became a citizen of Alabama after the laws of the State were ex- 
tended over the Choctaw territory. A direct answer to such a question is 
a conclusion of law, which the court should decide from the facts proved. 
Wall v. Williams, 826 

43. A witness who swears that he knows the hand-writing of a person, is pri- 
ma facie competent to testify in relation to it, without stating the source of 
his knowledge. Henderson v. Bank at Montgomery, 855 

44. An agent of the bank being required to produce a sworn copy of his ap- 
pointment, if of record on the books of the bank, does so by annexing 
what purports to be a copy from the books, and swearing to it, although 
he does not expressly state that he compared it with the original. Jb. 855 

45. Where assignable or negotiable paper is transferred otherwise than by 
indorsement, that a debt due from the assignor to the assignee, might be 
extinguished by an application of the proceeds, the inference that if the 
notes were unproductive, the assignor would be chargeable upon the ori- 
ginal consideration, may be repelled by countervailing proof, either oral 
or written. Gookin v. Richardson, 890 

46. A party may prove that the note sued on, was given in consideration of 
the purchase of a brick-yard, and that the vendor agreed in consideration of 
the sale, not to make bricks in the town of Cahawba. Comelander v. Bird, 913 

47. The promises being independent, the agreement not to make bricks in 
the town, could not be pleaded in bar of the action, but evidence of the 
fact would be admissible, to reduce the damages. Jb. 913 

48. Testimony that the bricks made by the defendant were not marketable, 
would be admissible on the part of the plaintiff, to show that the defend- 
ant had sustained no injury by the plaintiffs breach of the contract; but 
he could not show merely, that his bricks were of better quality than those 
of the defendant. Jb. 913 

49. Under the statute, when notice is given by the surety sued to another not 
sued, the judgment of the common creditor, in the absence of fraud and 
collusion, is conclusive of the liability of the surety, and ascertains the 
amount of contribution between the sureties. Broughton v. Robinson, 923 

50. Although the judgment itself under such circumstances is conclusive, it 
is no error if the plaintiff introduces other regular evidence. Record ev- 
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idence of the liability of the principal. debtor, by the production of. the 
creditors’ judgment fixing his liability, is admissible, though unnecessary. 
—Ib. 923 
51. As the statute makes the certificate of a notary in the protest of an inland 
bill, that he had mailed a notice of the dishonor, ‘addressed to the drawer 
at a certain post office, evidence of the fact, if the protest and notice recit- 
ed therein are regular, the holder may prove on the trial thatthe notice 
was addressed tothe proper office. Leigh & Co. v. Lightfoot, 935 
52. The indorsement on a deed of gift of personal property, that it was ac- 
knowledged and recorded, purporting to be made by the clerk of a court of 
another State, is not such evidence of the fact of registration, as the courts 
of this State will recognize. To authorize the admission of such evi- 
dence, the deed should be authenticated as the act of Congress requires ; 
and it should also appear, that the law of the sister State required or au- 
thorized the registration of such a deed. Gamble v. Gamble’s adm’r, 966 
53. The original papers in a cause are not admissible evidence, if the final 
record has been made up as required by the statute. Brown v. Isbell, 1009 
54. Parol evidence of contemporaneous stipulations is inadmissible to con- 
trol or vary the legal effect of a written instrument; but where the writ- 
ing is incomplete and does not profess to set out the entire cuntract, pa- 
rol evidence has been received to prove the part omitted. So if the writ- 
ing merely contains an acknowledgment of value received, without stating 
what it was, it is competent for the party sued on it, to show what the con- 
sideration was, and that it has failed, either in whole or in part. 1b. 1010 
55. Evidence that an assignee holds a paper in trust for another, and not in 
his own right, does not contradict the assignment, and in a proper case is 
admissible. Jb. 1010 
56. Where it is shown or can be intended that a paper is in the possession 
of a party and in court, so that it car. be produced without delaying the tri- 
al, a notice at the trial will perhaps be sufficient to let in secondary evi- 
dence of its contents, if itis not produced. Ib. 1010 
57. An ancient deed, that is, one more than thirty years old, having nothing 
suspicious about it, is presumed to be genuine, and if found in the proper 
custody is admissible evidence, when supported by proof of correspond- 
ing possession. Doe er dem. Farmer’s Heirs v. Eslava, 1028 
58. Under the act of Congress of 1822, which contemplates that tracts of land 
not located or their limits defined, if claimed under incomplete grants 
shall be surveyed in order to obtain from the United States the usual evi- 
dences of title, a survey certified in the hand writing of a deputy survey- 
or and recognized in a patent certificate, is admissible evidence, although 
it is not shown that the survey was made under a previous order for that 


purpose. Jb, 1029 
142 
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59, A certificate made by the register of a land office of the proper district, 
within the appropriate sphere of his duties, to enable the claimant of land 
toreceive a patent, is admissible evidence upon proof of its genuineness. 
—Ib. 1029 

60. Where the complainant alledged, that a note payable in totidem verbis to 
C, for his use, made under a contract between C. and T., by which C. was 
to receive the money for the complainant’s benefit, and C. denied the alle- 
gation, the denial will be overbalanced by the production of the note and 
the positive testimony of one witness supporting the bill. Eldridge, et al. 
v. Turner, &c. 1050 

61. For the purpose of showing that a note was intended to bind the agent and 
not the principal, whose name is similar, it is allowable for the principal 
in an action against him, to prove that a suit had been brought and prosecu- 
ted to judgment against the agent; but the effect of this evidence may be 
impaired by proof, that, that suit was brought by mistake. Clealand v. 
Walker, 1058 

See Chancery, 23. 

See Estoppel, 3. 

See Executors and Administrators, 18. 
See Husband and Wife, 17. 

See Indian and Indian Tribes, 1. 

See Judgment and Decree, 7. 

See Land Titles South of Lat. 31, 6, 7. 
See Notary Public, Protest, &c. 

See Parent and Child, 3. 

See Pleading, 12, 13, 16. 

See Practice at Law, 2, 24. 

See Principal and Agent, 4. 

See Right of Property, Trial of, 2. 


EXCEPTIONS, BILL OF. 


1 No individual has the right to intervene in the court of commissioners of 
roads and revenue, and put questions on the record by bills of exception, 
in the matter of a public road. Moore v. Hancock, 245 

2. The refusal of the primary court, to permit a party to prove the contents 
of certain advertisements and hand-bills, presents no question, unless it is 
shown what their contents were. Pearson v. Howe, 370 

8. An objection to the admissibility of an entire record, wil] not authorize the 
objector to raise a question in this court, relating to costs alone. Faulkner 
and Paulkner v. Chandler, 725 
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4, An exception to a deposition, to each answer, and to each sentence of 
each answer, amounts to nothing more than a general exception tothe de- 
position. Milton v. Rowland, 732 

See Error, Writ of, 13. 


EXECUTION, PROPERTY EXEMPT FROM. 


1, The law exempting cercain articles from levy and sale, for the use of fam- 
ilies, applies whether the family ‘is stationary or moving from place to 
place. Nor would an intention on the part of the head of the family, to 
abscond from one part of the State to another, deprive the family of this 
privilege. Whether an intention even to abscond beyond the limits of 
the State would make any difference—quere? Davis v. Allen, 164 


EXECUTION, WRIT OF. 


1. A stranger to the proceeding cannot move to amend the return made by 
the sheriff, by striking out a levy made on a slave, upon the ground that it 
did not belong to any of the defendants in the execution, but was the pro- 
perty of the applicant. Cawthorne v. Knight, 268 

2. A memorandum indorsed by the sheriffon a fi. fa. in these words, case ar- 
ranged in bank as per instructions, is not equivalent to a return of satisfied, 
nor sufficient ground to enter satisfaction of the judgment, or to quash a 
subsequent execution. Gilchrist v. Branch Bank at Montgomery, 408 

3. An alias execution, issued by a justice of the peace, after the death of 
the defendant, is an absolute nullity, and no rights can be acquired un- 





der it. Henderson & Hudson v. Gandy’s Adm’r, 431 
4, It is a sufficient excuse for an officer in not returning an execution, that 
the plaintiff authorized him to hold it up. Robertson v. Coker, 466 


5. The parties in whose favor executions are required to be issued by the 
act of 1830, on a decree of the orphans’ court, for the final settlement of 
the accounts of executors, administrators and guardians, are upon the re- 
turn of “ no'property found,” entitled to executions in their own names a- 
gainst the sureties of the defendant in the decree. Cawthorn v. Knight, 579 

6. The courts, in virtue of their power over process issued by them, or their 
officers, without the aid of legislation, may amend a execution by striking 
therefrom the name ofa person who is improperly joined as a defendant 
with several others, without impairing its validity as to those against whom 
it should have issued. Jb. 579 

7. When the judgment is in the name of K. as guardian of C. and after a 
levy and forthcoming bond, on a fi. fa. pursuing the judgment another fi, _ 

fa. is issued on the bond, in the name of C. by his guardian K. the last 

execution is irregular, because of the change of plaintiffs, and shoul be 

quashed on motion. Smith & Bowdon v. Knight, 618 
8, The return ofa sheriff on a preceding execution that he had levied on 
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elzyes, is not evidence that he kept them for any definite time, so as to 
warrant a charge for their keeping, the time of keeping not being stated 
in the return. Spence v. T'hompson, 746 
See Judgment and Decree, 5. 

See Lien, 2, 3. 

See Sheriff and his Sureties, 2. 

See mary, Proceedings, 1. 


EXECUTORS AND ADMINISTRATORS AND THEIR SURETIES. 


1. Where slaves are left by will to minor children, the executor is not dis- 
charged hy delivering them to the children’s father, but is accountable on 
their attaining majority, if the slaves are removed from the State-and con- 
verted. Lang, et al. v. Pettus, 37 

2. An administrator with the will annexed, carrying on a plantation under a 
power in the will, to do so*in the same manner the testator had done, is 
required to Show, when settling his accounts in the orphans’ court, te sus- 
tain his charges for articles furnished for the estate, or the payment for 
services rendered, that the same came to the benefit of the estate, or were 
rendered to it. Savage v. Benham, Adm’r, 49 

3. Beyond this, so far as his acts are consistent with good faith, it is not in- 
cumbent on him to show that the articles purchased were necessary, or 
the price paid was reasonable. Under such a will, his discretion will not 
be reviewed, unless exercised in so unreasonable a mode as to produce 
distrust of its bona fides. Ib. 49 

4. Such an administrator is not chargeable with, and therefore is unautho- 
rized to pay the debts contracted by the executor on account of the estate 
except under such circumstances as would induce a court of equity to 
charge the estate. Ib. 50 

5. When the demand of a creditor of the deceased has been presented to 
the administrator within the proper period, it is the duty of the latter to 
pay itas soon as the assets are converted. into money, and he cannot dis- 
charge himself from liability by a settlement with the distributees, or by a 
decree of the orphans’ court directing distribution. Where a judgment 
was recovered against an administrator, and an action brought thereon 
against himself and sureties, suggesting a devastavit, the sureties cannot 
defeat a recovery. by ne such settlement and distribution. Dean, et 

al.v. Portis, &c. 104 
6. action may be brought agains: the sureties on an administration bond, 
@ledging that the administrator had wasted the assets ; and this although 
the devastavit of the administrator had not been fixed in a separate suit but 
there was only a judgment against him de honis intestatis. Ib. 104 
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EX’RS AND ADM’RS AND THEIR SURETIES—continvupp. 


7. Semble: In:an action‘on the administration bond suggesting a deyastavit, 
the sureties can only be charged to the extent of the assets actually wast- 
ed; but the jury need not ascertain by their verdict, now much was wast- 
ed. 1b, ~ 104 

8. Ina sci. fa, against an executrix and heir or devisee, the former cannot be 
made responsible to a judgment to be levied of the goods and chattels in 
her hands to be administered; and a replication by way of newsassign- 
ment charging her in that character, is a departure from the sct. fa. and 
may properly be stricken out. Wilkinson vy. Allen, et al. 128 

9. A plea by an administrator that the estate has been declared insolvent, is 
bad, unless it discloses, that the report of insolvency was niade by him, 
and that he still continues the representative of the estate. Cameron, Ez’r, 
v. Clarke, Smith & Co. : 259 

10. Asuit cannot be maintained against an executor who has declared an es- 
tate insolvent, upon his official bond, assigning as a breach, that he had 
not made a full inventory of the assets. Edwards v. Gibbs, 292 

11. The effect of the decree of insolvency, is to transfer to the orphans’!court 
the exclusive jurisdiction of all claims against the estate, and in that court 
on the final settlement, it may be shown that the administrator has with- 
held or wasted the assets. Whether equity might not afford relief in cer- 
tain cases—Quere? Ib. 292 

12, Advances made to the widow and children by an administrator, cannot 
be admitted as a credit to him on the settlement of his administration ac- 
count. Parker and wife v. McGaha, Adm’r, 521 

13. An administrator is chargeable with interest, from the time money of the 
estate comes to his hands, unless he makes oath that he has not used the 
funds, and if he does, it may be controverted, and an issue made to try 
the fact. Jb. : 521 

14. A specialty was made payable to M. H. and S. M., executrix and execu- 
tor of J. H. deceased, and in a declaration thereon, R. (the plaintiff,) des- 
cribed himself as administrator de bonis non with the will annexed, &c. of 
J. H. deceased, finadministered by M. H. and S. M.—alledging that after 
the making of the writing obligatory, the executrix and executor were re- 
moved from the administration, and R. appointed in their stead: Further, 
that the writing being unpaid, was given over by the executrix and ex- 
ecutor, as part of the unadministered assets of J. H’s estate—of all which 
the defendant had notice, &c. Held, that after a judgment by default, it 
would be intended the writing was assets. of the testdt@r’s estate, that M. 
H. and S. M. had been removed, and had delivered the same to R. as their 
successor, and that consequently he could maintain an action thereon. 
Spence, et al. v. Rutledge, Admir, sho 

15. Where one of several brothers and sisters, having title to personal pro- 
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EX’RS AND ADM’RS AND THEIR SURETIES—continven, 

perty, dies in infancy, the remaining brothers cannot sue at law, to recover 

' the property, until adfninistration is taken out on the estate of the infant. 
Miller v. Eatman, et al. 609 
16, To maintain the action of detinue, the plaintiff must have the entire inter 
est in the thing sued for; therefore three brothers and sisters cannot main- 
tain detinue for slaves, given by the will of their grandfather to them and 
another, who is dead, and no administration granted on his estate. 1b. G09 
17. An administrator de bonis non ot a solvent estate, can only recover fro 1, 
his predecessor, whether he has been removed, or has resigned, the assets 
which remain in his hands, in specie, unconverted. A settlement of his 
administration can only be made between him and the distributees, or lega- 
tees of the estate, NVolly v. Wilkins, 872 
18. The possession of persona] property which one acquires as an administra- 
tor, cannot be united to and perfect an equitable title which he claims in 
his individual capacity, so as to defeat an action by the party having the 
legal estate. Gamble v. Gamble’s Adm’r 966 
19, Where one acquires the possession of property as an administrator, and 
an action of detinue is brought against him for its recovery without no- 

. ticing his representative character upon the record, it cannot be assumed 
that he is a wrong-doer, so to prevent him from defending upon the title 
of his intestate. Ib. 966 
20. It is the duty of an administrator, to collect the debts due the estate he 
represents, and when the assets in his hands, above what is necessary to 
isfy the demands of creditors, consist of notes, a decree should not be ren- 
dered by the orphans’ court requiring their distribution, where some of the 
distributees are in their minority, although the latter are represented by 
guardians. Reynolds’ Adm’r v. Reynolds’ Dist. 1023 
21. Where an administrator, under an honest claim of right, omits to return 
a slave in the inventory, as a part of the testator’s estate, he should not be 
charged with her value; but if his claim is unfounded, she should be 
brought into the distribution, and if necessary a sale of her should be or- 
dered. Ib. 1023 
22. Where an administrator, in the performance of his duty causes adver- 
tisements to be printed in newspapers, he should be allowed on the settle- 
ment of his accounts the charges for printing. Jb. 1024 


See Action, 1. 
See Chancery, 22. 
See Court, Orphans’, 4. 
See Detinue, 2. 
* See Election, 1. 
See Estates of Deceased Persons, 1. 
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EX’RS AND ADM’RS AND THEIR SURETIES—conrinuep, 


See Execution, Writ of, 5. 
See Husband and Wife, 3, 16. 
See Trover and Conversion, 2. 


FORCIBLE ENTRY AND DETAINER, 


1, It is no objection to a complaint for a forcible entry and detainer, that it is 
unnecessarily prolix in describing the premises sought to be recovered ; 
if it furnishes dala from which a diagram of the. locus in quo may be 
drawn, its locality and bounds ascertained, it is sufficient. Bell v, Kill- 
crease, 685 

2. Where the transcript of the proceedings before the justice in a case of 
forcible entry and detainer, shows that the defendant pleaded not guilty, 
that a jury was summoned and impanneled, who found a verdict against 
him on which judgment was rendered, the defendant cannot in an appel- 
late court object to the want of, or to defects in the summons or venire 
which the statute required the justice to issue, Jb. 685 

. The record or proceedings are returned, or at least considered as returned 
in answer to a certiorari issued by a superior to an inferior tribunal, al- 
though the return itself states that a copy only had been sent up; and un- 
der our statute where the justice trying a forcible entry and detainer sends 
up the original papers, with a transcript of the proceedings, all duly cer- 
tified, the circuit court should require the appellant to assign errors with- 
out awarding an alias certiorari to bring up copies of the original papers. 
—Ib. 685 


FORTHCOMING BOND. 


1. When the judgment is in the name of K. as guardian of C. and after a 
levy and forthcoming bond, on a fi. fa. pursuing the judgment another fi, 
fa. is issued on the bond, in the name of C. by his guardian K, the last 
execution is irregular, because of the change of plaintiffs, and should be 
quashed on motion. Smith & Bowdon v. Knight, 618 


FRAUD. 


1. When a note is taken from a person of weak intellect and an habitual 
drunkard, under suspicjous circumstances, it is a strong badge Of fraud, if 
the plaintiff does not make out a fair case, and good consideration tt bes 
ing previously shown, the note was given on a settlement of accounts, and 
the presumption created, either that nothing, or a less sum was due than 
the note called for. Hale, et al. v. Brown, 87 

2. When property is obtained without any, or for a grossly inadequate con- 
sideration, by a pre-concerted plan to effect the particular design by rep- 
resenting worthless things of value, it is not necessary for the injured 
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FRAUD —conrTinuEp. 


_ party to offer to return the worthless thing, before his right of recaption 
attaches, Mahone v. Reeves, 345 


3. To justify an inference of fraud, from the price given for a slave, in a pur- 
chase from an insolvent man, it should be clearly inadequate—evidently 
below the market price. The fair interpretation of the terms, “ value, or 
about the value,” of a slave, is not much above or below the market price. 
Prosser v. Henderson, 484 

4, When a title is acquired bona fide to a slave, it is not a badge of fraud, 
that the purchaser suffers him to go into the possession of a former owner 
of the slave, for a short time, although he is insolvent; he having parted 
with the title, and the slave having been out of his. possession for two 
years previous. Ib, 484 


5. Where a deed of trust was made by a debtor toa trustee to secure a cred- 


itor and sureties, the declaration by one of the sureties that the grantor 
made the deed to prevent his being compelled to pay a security debt, is 
not sufficient to enable a sheriff seizing the property, after its sale by the 
trustee to that surety, and a conveyance by him to another in trust for his 
creditors, to raise the question that the first deed is fraudulegt as to the 
creditors of the grantor, in the absence of any other proof of fraud. Gary 
v. Colgin, . 514 
6. Where property is conveyed by deed of trust and sold by the trustee in a 
different manner than directed by the deed, a stranger to the deed cannot 
dispute the regularity of the sale, although the purchaser is guilty of 
fraudulent acts in connection with it, and has made no payment of the 
purchase money. Ib. 515 
7. The rigid application of the principle, that the continuance of the vendor 
of personal property in possession after an absolute sale, is prima facie evi- 
dence of fraud, will not be enforced where a person other than the credi- 
tor purchases goods under a fiert facias, and permits the defendant there- 
in to retain the possession for a short time, and for a purpose consistent 
with fair dealing. .4nderson v. Brooks, 953 


See Assignments, 2, 3. 

See Evidence, 10. 

See Husband and Wife, 6, 14. 
FRAUDS, STATUTE OF. 

See Attorney at Law, 1. 

See Assumpsit, 5, 6. 


GAMING AND STAKEHOLDER. 


1. The act of 1807 declares void all promises, &c. by which parties stipu- 
laté to pay to each other, money or other thing of value upon the event of 
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GAMING AND STAKEHOLDER—continvuep. 


a horse race, or other description of gaming; consequently, where money 
thus wagered is deposited with a stakeholder, it may be reclaimed by ei- 
ther party-before it is paid over, by a notice not to pay it; and it is not ne- 
cessary to entitle the party giving notice to maintain an action against a 
stakeholder, where the latter afterwards paid it to the supposed winner.— 
Ivey v. Phifer, 535 
No particular form of words is necessary to inform a stakeholder, that a 
party depositing money in his hands as a wager, objects to its payment to 
the supposed winner; any words expressive of a prohibition to pay, abso- 
lutely or conditionally, are sufficient to revoke the authority of the stake- 
holder to pay under any circumstances, or until the condition is performed, 
—Ib. 535 


. A promise in writing by one to pay double the value of a wagon and har- 


ness, which was delivered to him, in the event that James K. Polk was 
elected President of the United States over Henry Clay, in 1844, is a wa- 
ger prohibited by the act forbidding betting on elections in this State, and 
cannot be recovered. Givens v. Rogers, et al. 543 
One taking such a note, on the admission of the maker that it was good, 
and he would pay it, cannot recover, because the note itself disclosed the 
illegality of the consideration. Jb. 543 


. In a suit on such a note, against the maker and his sureties, a recovery 


cannot be had on the common counts, the wagon not being in the posses- 
sion of the sureties. Jb. 543 
A wager on the Presidential election, consummated by the execution o¢ 
a deed for a tract of land by G. to T. and the execution by the latter, to the 
former of promissory notes, for the value of the land, promising to pay 
when James K. Polk was elected President of the United States, is for- 
bidden by law, and both the deed conveying the land, and the notes are 
void. On the one hand} no recovery an be had on the notes, and on the 
other, the land may be recovered by the appropriate action. Trammell & 
McCarty v. Gordon, 656 


GARNISHMENT AND GARNISIIEE. 


1, 


2. 


When the transferee of a debt is summoned in an attachment suit after 
the answer of the garnishee, he is compelled, on the issue with the attach- 
ing creditor, to show the debt was transferred to him previous to the ser- 
vice of garnishee process, and the court may require this question to be 
presented by the issue. Camp v. Hatter, 151 
The notice to the transferee may be ordered at any time after the com- 
ing in of the answer, and before the cause is ended by the termination of 
the suit; therefore, an order at the same term when final judgment is ren- 
dered against the debtor, is regular, and sufficient to continue the cause 


against the transferee. 1b. 151 
143 
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GARNISHMENT AND GARNISHEE—conrtinvuep. 


3. The mere production by the transferee of a note made by the garnishee, 
with an assignment on it by the attachment. debtor, is not sufficient to 
prove the note was assigned previous to the service of the garnishee pro- 
cess. It is with the transferee to show when his interest was acquired. 
—Ib. 151 

4. A transferee contesting the creditor’s right to condemn the transferred 
debt, is liable for costs, if the issue is found against him, and a judgment 
condemning the debt in the hands of the garnishee, to the payment of the 
judgment debt and costs, and giving costs against the transferee is regu- 
lar, Jb. 151 

5. In proceedings by garnishee process, it seems such demands only can be 
condemned, as would entitle the attachment or judgment debtor to recoy- 
er in debt, or indebitatis assumpsit. Walke v. McGehee, 273 

6. It seems that a statute which merely gives a remedy at law, where it could 
previously have been available in equity only, or vice versa, may consist- 
ently with the constitution operate retrospectively; but whether the act of 
1841, which gives the remedy by garnishment to the creditor of a corpo- 
ration against a stockholder, where the latter stipulates to pay his sub- 
scription for stock as calls are made for it, entitles the creditor to gar- 
nishee the stockholder for what is due for the unpaid stock where he has 
paid all the calls of the company, is an open question. Paschall v. Whit- 
sett, 472 

7. A corporation is subject to dissolution by a surrender of its corporate 
franchises, and by a forfeiture of them for wilful misuser and non-user ; 
and a stockholder of a corporation is not liable to the process of garnish- 
ment under the act of 1841, at the suit of its creditor after the dissolution 
of the corporate body. Ib. 472 

8. The answer of a garnishee, that he had been informed and believed the 
corporation ceased to have “any legal existence” previous to the issuing 
of the garnishment, is equivalent to the assertion that it was dissolved ; 
and if not negatived in the manner prescribed by the statute, will be taken 
tobe true. Ib, 473 

9, In proceeding against a garnishee after the rendition of a judgment nisi, 
two returns of non est to succeeding writs of sci. fa. will sustain a final 
judgment against him. Armstrong v. Dargan & Mays, 506 

10. When one is summoned as a garnishee of joint judgment debtors, the 
service of the garnishment operates as the attachment of debts due to the 
defendants severally, and consequently there is no error in propounding 
an issue that the garnishee is indebted to one of the joint debtors. Locket 
v.. Child, 640 

11. The costs of the suit against the principal debtor do not constitute any 
part of the costs against the garnishee, but become part of the debt, and 
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as such, are recoverable if the garnishee is indebted a sufficient sum to 





cover them as well as the principal debt, 1b. 640 
12. A garnishment may be sued out on a judgment, though no execution has 
been issued on it. Faulkner v. Chandler, 725 


13. If a garnishee indebted by note, have notice of its transfer, before he an- 
swers, he should state it, or if he acquires notice afterwards, within time 
to amend his answer before judgment is rendered thereon, he should 
make it known to the court; and if he fails to do so, he cannot avail him- 
self of the payment of a judgment rendered against him as a garnishee, 
in defence to an action brought by the assignee of the note. Crayton v. 
Clark, 787 

14, Where a judgment is rendered discharging a garnishee, without setting 


ee. 


—- © 


out his answer in eztenso, but affirms that he has filed one which is the ba- 
sis of the judgment, this is sufficient to authorize an appellate court to 
a look to an answer found in the transcript, as a part of the record. Price 
a v. Thomason, 875 
f 15. The garnishee answered at the return of the garnishment, that he pur- 
2 chased of the defendant certain property, under a d®ed of trust to a third 
. person to secure asum of money of a greater amount than the value of the 
" property, for which he executed his bonds for $500, payable at future 
‘s times, which are particularly stated; these bonds it was agreed might be 
1 discharged in cash, or by paying the vendor’s debts. Previous to the ser- 
2 vice of the garnishment, the garnishee extinguished some demands against 
e the vendor, but to what amount he is unable to state. The deed of trust 
s is still an incumbrance on the property, and the debt, or a part of it, men- 
™ tioned therein, is still unsettled. Garnishee may have received some 
n things from the defendant that are not embraced by the deed of trust, but 
2 the value of these would not more than compensate him for services ren- 
e P dered to the defendant, and the board of his family before the service of 
ig the garnishment: Further, that he does not consider that he owes the de- 


1; fendant any thing; that he has fot, nor did he Have any of his effects in 
his hands when the garnishment was served; nor does he know of any 


io 


: F : person who is indebted to him, or has any of his effects: Held, that it can- 
i, id not be intended that the answer was designedly evaSive, or intended to 
al a avoid a legal responsibility; that although it should have been more pre- 
6 of cise and explicit, if possible to make it so, yet the defects in this respect, 
he may be attributable to some other cause than an intention to deceive the 
a plaintiff or impose on the court; that if the plaintiff was dissatisfied with 
g it, he should have examined the garnishee or controverted its truth. 
et Therefore, a judgment discharging the garnishee on such an answer, will 
10 4 not be reversed on error. ,Jb. 875 
y 16. The amendment of a judgment discharging the garnishee nunc pro tunc, 
ad 


5 a Witte et. 
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by setting out his answer at length, which was previously a part of the 
record, is no ground for the reversal of the judgment. Jb. 876 


GIFT. 


1. Where the father, a man of wealth, six or seven months after the mar- 
riage of his daughter, and when she and her husband were leaving the 
* father’s house to settle themselves in.a distant State, delivered to the son- 
in-law sundry slaves, but fewer in number than his estate authorized to 
advance as a patrimony, it will be presumed that the delivery was intend- 
ed as.a gift to the son-in-law, and it devolves upon the father to show that 
they were intended as a loan or otherwise. Hove v. Harrison, 499 


See Parent and Child, 3. 
GUARDIAN AND WARD. 


1. The court of chancery has power to appoint the father guardian of his 
child’s estate, and after giving the requisite security, he may receive a 
personal legacy coming to his infant child. Lang, et al. v. Pettus, 37 

2.-The distinction in® judgment against a guardian, that it be levied of the 
goods and chattels, &c. of the ward in his hands, &c., is a mere clerical 
misprision, amendable on motion in the primary court, or in the supreme 
court at the costs of the plaintiff in error. Sellers, &c. v. Smith, 264 

3. Where a note is payable to an individual eo nomine, as the guardian of 
an infant, she may maintain an action thereon in her own name, or after 

F her marriage in the name of herself and husband; but if suit is brought in 
the name of the ward, by the guardian.and her husband, it is not allowa- 
ble to declare in the name of the guardian, or of herself and husband— 
adding a count for money had and received to their use. If the note was 
intended to evidence a debt due to the ward—Quere, could not the ward 
sue thereon by any guardian recognized by law? Cor v. Williamson, 343 

4. Quere—Can a guardian appointed in one state, maintain an action in an- 
other state, for a causé in which the ward is interested? Ib. 343 

5. The removal of a guardian from the State is a sufficient reason to displace 
him from the trust, whenever in the discretion of the court he as a non- 
resident would not have been appointed in the first instance. Speight v. 
Knight, 461 

6. When a guardian is sought to be removed for this cause, he is entitled to 
fourteen days’ notice of the application, and if persona] service cannot 
be made of the citation, he may be called on by publication. 1b. 461 

7. The validity of a guardian’s appointment cannot be called in question in 
the subsequent proceedings by him for a settlement, or assigned as error 
on the record of settlement. Error in the appointment of a guardian, &c. 

can only be reversed in a direct proceeding on the appointment. Jb. 461 
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GUARDIAN AND WARD—continvep. 


8.In proceeding against a guardian, &c. who has removed from the State 
without making a settlement, he is entitled to three months’ notice by pub- 
lication of the day on which he is required to state his accounts. Jb. 461 
9. Quere—W hether under the statute when a guardian, &c. has removed 
from the State, the orphans’ court can proceed to decree the account stated 
by it at the same term when it is stated; or whether the guardian, &c. is 
not then to be cited to a final settlement as in other cases. Jb. 461 
10. Where a guardian is cited to appear and state his account for final set- 
tlement, and omits to do so, it is the duty of the judge to state the account, 
and cause notice to be given to the guardian, that unless he appears at the 
next orphans’ court, and file his account and vouchers fer settlement, then 
the account of the judge will be reported for allowance and settled. It Is 
error to state the account and allowance at the same term, and it makes no 
difference that the guardian is present when the account is settled by the 
judge and contests its items. Hughes v. Ringstaff, 563 
11. Quere? Whether the guardian will be permitted to contest the items in 
the account stated by the judge, when he is in contempt by refusing to 
state the account himself. Jb. 564 
12. Quere? Whether a guardian can be cited to a final settlement by his 
ward before majority, without having been removed from the trust; and 
also, whether on either annual or final settlement, the sum found due to 
the ward can be decreed to be paid tothe register of the court. Jb. 564 
13. Where a guardian invests the funds of his ward in lands, and after the 
ward comes of age, a receipt in full of the personal estate is given, or a 
settlement made with the orphans’ court, omitting to account for the funds 
thus invested, the receipt or settlement will be conclusive, unless im- 
peached for fraud, mistake or want of knowledge. Myer, et al. v. Rives, 760 
See Action, 1. 
See Court, Orphans’, 4. 
See Execution, Writ of, 5. 
See Parent and Child, 1. 


HEIRS, DEVISEES AND DISTRIBUTEES. 


1. To a sci. fa. against an heir and devisee seeking to subject descended or 
devised lands to. the payment of a judgment against the ancestor, it is a 
good plea that no lands have descended, &c. Wilkinson v. Allen, et al. 128 

2. A posthumous child may claim by descent as an heir of its father, and 
may join with its elder brothers and sisters, in an action for the recovery 
of the possession of the lands descended. Bishop’s Heirs v. Hampton, 254 


See Executors and Administrators, 20. 
HUSBAND AND WIFE. 


1. Tt is irregular to decree distribution in the name of the husband, only for 
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the wife’s distributive share. Whether amendable in the appellate court, 
quere. Petty v. Wafford, 143 
2. When one claims as assignee of a distributee, the sum due in this char- 
acter, cannot be joined with’a sum due to him in right of his wife. Jb. 143 
3. When a feme covert prays that her portion of an intestate’s estate may be 
settled to her sole Use, ; and the answer sets up that the intestate became 
the surety for her and another person as the administrators of the estate 
of her first husband, of ‘which estate assets to a large amount came to the 
hands of the administrators, and that the co-administrator as well as the 
complainant’s htsband are insolvent, indemnity against the liability will 
not be decreed when the answer is not sustained by proof of the insolven- 
cy of the administrator. Connally’s adm’r v. Kavanaugh, 169 
4. A conveyance being made of land and slaves, to a husband in trist for 
his wife and children, his possession of the property will be referred to the 
deed, and that he holds it as trustee merely, unless he does some act, de- 
monstrating his intention to assert his marital rights over it. If he dies 
without manifesting such intention, and before any creditor has in his 
name asserted such right, the interest of the wife in the property will 
survive to her. Terrell, et als. v. Green, et als. 207 

. The right of dower depending upon the wife’s surviving the husband, may 
be gratuitously renounced in favor of her husband, or she may require 
something to be paid for it, or property to be conveyed to her separate 
use, as_an inducement to her relinquishment. Hoot, ef al. v. Sorrell, 
et al. 386 
6. Where the wife, as an inducement to relinquish her contingent right of 
dower, stipulates for the settlement of personal property to her separate 
use, which is worth half as much as the lands are sold for, the transaction 
will not be adjudged void, in the absence of proof implicating the wife in 

a want of good faith, merely because the property settled is of greater va- 
lue than the consideration given for the settlement. Ib. 386 
7. The profits derived by the wife from her separate estate are her pro- 
perty, and may be disposed of, or invested by heras she pleases ; and pro- 
perty which she acquires by purchase with her income, is not subject to 
the payment of his debts; especially if she has not allowed it to go into 
his hands, or be subject to his control. Ib. 386 
8. Where the husband furnishes lumber, which the wife voluntarily al- 
lows to be used in erecting buildings on her separate estate, if the hus- 
band is in embarrassed circumstances at the time, this will be considered 
a gift to the wife in fraud of his creditors, and the latter may thus far make 
the wife’s estate liable to pay their demands. Ib. 386 
9. If the husband merely expends his personal labor in the improvement of 
his wife’s estate, the estate is not thereby made a debtor to the husband, 
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nor can the creditors of the latter charge it with the value of the labor.— 
Ib. 386 
10. Upon a bill by the creditors of the husband to charge*the wife’s estate, 
(among other things,) with the value of lumber furnished by the husband 
towards.its improvement, the lumber must be estimated according to its 
value when the bill was filed; and to collect the amount with which the 
wife’s estate is charged, the decree should not direct a sale, but the estate 
should be leased for term a sufficiently long to extinguish the charge.— 
Ib. 386 
11. The duty of maintaining the wife devolves on her husband, though she have 
a dower estate in virtue of a previous marriage. During the joint lives of 
husband and wife, the husband has the sole control and management of 
such an estate; and consequently an interest for that period, which may 
be levied on and sold under a fieri facias to satisfy a judgment against 
him. Neil v. Johnson, 615 
12, The mere circumstance that one loaning money takes a note payable to a 
married woman in trust for himself, will not give jurisdiction to a court of 
equity of a suit by his executor against the debtor and the husband and 
wife—there being no allegation im the bill that husband or wife interpose 
any impediments to a recovery at law by suit in their name. Rowland, et 
al, v. Logan, 663 
13. Under the Spanish law in force in a portion of this state previous to its 
acquisition from France, the husband could make a valid sale of the para- 
phernal estate of the wife with her consent, and her joining in the deed is 
evidence of such consent, although that is not executed with the formali- 
ties required to a public act. The deed is binding on the parties and their 
heirs as a private act. Heirs of McVoy v. Hallett and Walker, 864 
14, Where the purchaser of slaves at a sale under a fieri facias permits them 
to remain in the possession of the defendant in execution for a short time, 
that the wife of the latter may have the benefit of their services, and while 
thus situated settles them in trust for the separate use of the wife and her 
children, such possession by the husband will not make the purchase under 
the fi. fa. fraudulent, so as to subject the slaves to an execution against 
the husband’s estate which was levied after the settlement was executed. 
Anderson v. Brooks, 954 
15. A deed conveyed real and personal property to a trustee as a provision for 
the support and maintenance of the mother (a married woman) and the 
support and education of her children—declaring that the trustee shall 
hold and possess the same, in trust for the sole use, benefit and behoof of the 
mother and her children, and shall not sell or charge it: Held, that the deed 
invested the wife and her children with the beneficial estate, and that the 
husband had no interest in virtue of his marital rights, which could be sub- 
jected to the payment of his debts. 1b. 954 
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16. A deed by which the husband in general terms gives slaves to‘his wife, in 
consideration of love and affection, does not divest the estate of the hus- 
band ina court of law, and a possession of the slaves acquired by the wife 
after the death of the husband, as his personal representative, does not in- 
vest her with an interest which will inure to her administrator, so as to 
enable him successfully to defend an action of detinue brought by the ad- 
ministrator de bonis non of the husband, for the recovery of the slaves, 
Such a deed is merely void at law, and can only be made effectual in 
equity. Gamble v. Gamble’s adni’r, 966 

17. It cannot be assumed as a legal conclasion, because a wife, who is the 
personal representative of her husband, produces a deed by which the lat- 
ter purports to give to her certain slaves, without further proof of the de- 
livery of the deed or slaves, that, therefore the possession of the deed was 
parted with by the husband for her benefit. The fact of the delivery 
should be referred to the jury for their determination. Jb. 966 

See Conflict of Laws, 1. 
See Contracts and Agreements, 5. 


See Witness, 4. 
INDICTMENT. 


1. To constitute the crime of an “attempt to poison” a white person, by a 
slave, there must be an actual attempt to poison, by the administration of 
some poisonous drug, or substance, calculated to destroy human life.— 
State v. Clarissa, 57 

2. An indictment under this statute must alledge, that the substance admin- 
istered was a deadly poison, or calculated to destroy human life. An in- 
dictment which alledges the administration of the seed of the Jamestown 
weed, but does not contain an allegation that it is a poisonous substance, 
calculated in its effects to destroy human life, is insufficient to sustain a 
judgment. Jb. 57 

3. In an indictment for incestuous adultery, it is unnecessary to charge a 
a common knowledge of the relationship, if the charge of knowing of the 
relationship is made against the party indicted. Morgan v. The State, 289 


INDIAN AND INDIAN TRIBES. 


1. The 9th section of the act of 1832, which requires that on contracts made 
with an Indian, the consideration shall be proved by two credible wit- 
nesses, extends not only to Indians of the full blood, but to the descend- 
ants of an Indian woman and a white man. Wall v. Williams, &c. 826 

2. Marriages among the Indian tribes must generally be considered as tak- 
ing place in a state of nature, and if according to the usages and customs 
of the particular tribe, the parties are authorized to dissolve it at pleasure, 
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the right of dissolution will be considered a term of the contract; and ei- 
ther party may take advantage of this term, unless it be expressly or im- 
pliedly waived by them, or they nay perhaps acquire such relations to so- 
ciety as “ill give permanency to the contract, and take from them the 
right to annul it. Jb. ‘ 827 
3. The act of 1832 extending the jurisdiction of this’‘State over the Indian 
territory does not take from a marriage between members of the Choctaw 
tribe its dissoluble quality at the pleasure of the parties: nor can the ask- 
ing a reservation under the treaty of Dancing Rabbit Creek, the accept- 
ance of.a patent from the United States for the land embraced by it, and 
the continued cohabitation in this State for more than five years after the 
ratification of the treaty, and the departure of the mass of their tribe to the 
west, have that effect. The concurrence of all these facts will not take 
from a reservee, his citizenship as a Choctaw—the treaty securing the 
right of resuming his status in the tribe at pleasure: nor will it warrant 
the assumption that the marriage was consummated in contemplation of a 
residence in Alabama. Ib. : 827 


INDORSEMENT. 


1. It is not necessary to fill up a blank indorsement by inserting the plain- 
tiff’s name, although the declaration describes him as an indorsee. Saw- 
yer’s Adm’r v. Patterson, 523 

2. Where a note loses its assignable quality by a judgment having been re- 
covered thereon against one of the makers, in the name of the assignee, 
the insertion of the name of another person in the indorsement of the 
payee which was previously blank, is a nugatory act, and the name thus 
inserted may be stricken out at the trial of a suit brought by the assignee 
against another maker. Jb. 523 

3. The act of 1837, which inhibits the assignment of a promissory note by 
delivery merely, so as to permit the assignee to maintain an action there- 
on as the bearer, cannot be extended by construction to blank indorée- 
ments, or to an indorsement which directs the contents to be paid to the 
bearer, without indicating him by name. Jb. 524 

4. In order to pass the Jegal interest in a promissory note to a third person, 
and to invest him with a right of action in his own name, the tranfer must 
be made by indorsement; and the. indorsement of a receipt given by an 
attorney at law for a note placed in his hands for collection, will not pass 
to the assignee the legal title to the note, although the attorney, by an in- 
dorsement on the receipt, promised to pay to him the proceeds when col- 
lected: and such an assignment does not.impose upon the assignee the 
necessity of pursuing the same steps as are necessary to charge an indors- 
er. Gookin v. Richardson, 89 

144 
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See Chancery, 26. 
See Pleading, 22. ; 
See Trust, and Cestui Que Trust, 7. 


INDORSER AND INDORSEE. 


1. An innocent holder, for value, of an acceptance, improperly made by a 
member of a firm, by his indorsement of the bill, transfers all his rights to 
his indorsee, who will not therefore be required to show when he acquired 
the bill, or that he gave value for it. Pearson v. Howe, 370 

2. An assignment of a note to W. N. H., “with said W. N. H. to try the in- 
solvency of P. H. May,”(the maker of the note,) imposes on the assignee the 

* burthen of establishing the insolvency of May, by an action on the note 
against him. Hines v. Mullikin, 634 
See Assumpsit, 7. 

See Evidence, 31. 
See Pleading, 10. 


INFANT AND INFANCY 


See Executors and Administrators, 15. 
INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. The assent of a grantor to the provisions of a deed conveying property in 
trust for his benefit, is to be inferred from his acceptance of the deed at 
the time of its execution. Pinkard v. Ingersol, et al. 9 

2. Where an attorney charges himself with an amount collected for’his prin- 
cipal, and charges the principal with his fee, the jury may infer a promise 
from the attorney to pay the balance. Cameron, Ex’r, v. Clark, Smith & 
Co. 259 

3. Where a promissory note is dated at “ Macon,” and “ payable at either of 
the banks in Macon,” it cannot, in the absence of an allegation or proof, 
be intended that “ Macon” is in another State, so as to devolve upon the 
plaintiff the necessity of proving the rate of interest abroad ; especially as 
there is a county, and perhaps several villages called “ Macon” in Alaba- 
ma, though there is no incorporated bank in either. Smith v. Robinson, 270 

4. Where leave is given to file a declaration upon setting aside a non-suit, i¢ 
one is found in the transcript, corresponding with the cause of action in- 
dorsed on the writ, it will be presumed to have been filed previous to the 
rendition of the judgment. Jb. 270 

5. When the judgment entry recited that the plaintiffcame by attorney, and 
“ service being proved, and discontinued as to Elrod, on whom process was 
not served,” it must be intended that the acceptance of the service of a 
writ as indorsed upon it, and subscribed by the defendants against whom 
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the judgment is rendered, was shown tobe genuine. Spence, et al.v. Rut- 

ledge, Adm’r, 590 
6. It is not necessary in declaring on a writing obligatory, to alledge that it 

was delivered to the obligee—delivery will be’ presumed from possession by 

him. Ib. 590 
7. Where the assignee of a note simultaneously with the assignment, re- 

ceives of a third person a note for the amount which he advanced for him, 

and which induced the assignment, it cannot be assumed that such note 

has been paid; but if it has, the assignee may still maintain an action 

against the assignor for the benefit of the party paying it. Brown v. Is- 

bell, 1010 
8. F. claimed under a conveyance dated in 1798, and conveyed to . in” 

1801; title was shown in F’s grantor, commencing in 1788. There was 

no proof of possession adverse to F. or his vendor, and F’, was in posses- 

sion at the time of the sale by him in 1801: Held, that it might be intend- 

ed by a jury that F's possession commenced in 1798, and perhaps, that 

his grantor occupied the land under the conveyance of 1788, so as to 

complete the bar of the statute of limitations when the vendee of O. was 

ousted more than twenty years after F’s title commenced. Doe er dem. 

Farmer’s Heirs v. Eslava, 1029 

See Corporations, 6. 

See Error, Writ of, 10. 

See Evidence, 14. 

See Executors and Administrators, 14. 

See Fraud, 1. 

See Husband and Wife, 17. 

See Principal and Surety, 15. 

See Set-off, 1. 


INTEREST. 


1. Where a promissory note is dated at “ Macon,” and “ payable at either of 
the banks in Macon,” it cannot, in the absence of an allegation or proof, 
be intended that “ Macon” is in another State, so as to devolve upon the 
plaintiff the necessity of proving the rate of interest abroad ; especially as 
there is a county, and perhaps several villages, called “ Macon” in Ala- 
bama, though there is no incorporated bank in either. Smith v. Robinson, 270 

2. An administrator is chargeable with interest, from the time money of the 
estate comes to his hands, unless he makes oath that he has not used the 
funds, and if he does, it may be controverted, and an issue made to try 
the fact. Parker and Wife v. McGaha, Adm’r, 521 
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JUDGMENT AND DECREE. 


1. This court will not permit error to be confessed upon a power of attorney 
alledged to be executed by the defendant in error for that purpose, she be- 
ing a non-resident, and her attorney in this court making affidavit that he 
believed it was fraudulently obtained; but will leave the parties to seek 
their redress in the ordinary mode. Beavers and Jemison v. Smith, 20 

2. In an action against an indorser, it is competent to render a judgment fi- 
nal by default, without the intervention of a jury. Smith v. Robinson, 270 

3. When land is conveyed by a deed which is not registered, but the pur- 
chaser enters and holds under the deed for several] years, after which a 
stranger enters on the possession, and holds without any connection with 
the title, these facts are sufficient notice to prevent a lien from attaching 
to the land by a judgment obtained against the vendor of the land six years 
after his sale and conveyance, and a purchaser under the judgment ob- 
tains no title, being charged with notice by the outstanding possession, 
existing at the time of his purchase. Powell v. Allre.’, 318 

4, A judgment was recovered, and an execution issued thereon levied on 
property to which a third person interposed a claim; pending the trial of 
the right of property, the judgment was reversed, notwithstanding which 
the trial proceeded, and the property was condemned: Held, that the judg- 
ment of condemnation beyond the amount of cost in the proceeding in 
which it was rendered, could: not be enforced by execution—that it being 
consequential and dependent, the reversal of the judgment in the principal 
case, took from it a necessary and indispensable foundation. Clements v. 
Elliott, 360 

5. The judgment lien upon land is not impaired by mere delay, and the senior 
creditor who has within the year had his execution issued and returned 
nulla bona is to be preferred to a Subsequent attaching creditor, if he places 
an execution in the shétiff’s hands before a sale of the land. Turner v, 
Lawrence, 426 

6. A judgment in favor of the “ officers of the circuit court of Mobile,” is a 
nullity, and no writ of error can be sued upon it. Patterson, et als. v. Of- 
ficers Cir. Ct. Mobile, 740 

7. Where, upon the trial of the right of property under the statute, it appears 
that in a suit in chancery between the same parties, certain slaves were 
adjudged to be liable to satisfy the plaintiff's judgment, the decree will be 
conclusive between the parties in respect to the subject matter in all other 
courts ; but if the question of liability to the judgment was not litigated 
by the/pleading, the decree will not conclude the controversy upon it, al- 
though the register may have reported he sold the slaves under the decree; 
and the chancelior confirmed his report. Anderson v. Brooks, 953 
See Amendment, 4. 


See Chancery, 1, 28. 
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See Debtor and Creditor, 3, 

See Error, Writ of, 5, 11. 

See Executors and Administrators, 14. 
See Husband and Wife, 10. 

See Jurisdiction, 1. 

See Lien, 2, 3. 

See Practice at Law, 15, 17. 


JURISDICTION. 


1. The courts of ordinary of the State of Georgia, being courts of limited, 
and special jurisdiction, have no power to order the sale of the slaves of 
an intestate, unless the administrator makes the representation, which the 

_ Statute requires. This must appear from the record; and if it does not 
the court was without jurisdiction, and the sale void. McCartney, et al. v. 
Calhoun, et al. 110 

2. Semble: Where the amount received by a justice of the peace in virtue 
of his office, together with the damages given by statute for failing to pay 
it over, exceed fifty dollars, the circuit court may entertain jurisdiction of 
a motion against him. Ledbelter v. Castles, et al. - 149 


See Practice in Chancery, 22. 
JURY AND JUROR. 


See Criminal Cases, Proceedings in, 2. 
See Court, Orphans’, 8. 


JUSTICE OF THE PEACE AND SURETIES. 

1. The act which gives a summary remedy against a justice of the peace, for 
the failure to pay over on demand any money received or collected by vir- 
tue of his office, does not extend to their sureties, so as to authorize a 
judgment to be rendered against them with their principals on motion: 
consequently, a motion for judgment in such case, against a justice and 
his sureties, is unauthorized, and may be denied in tolo. Ledbetter v. Cas- — 
tles, et al. 149 

See Appeals and Certiorari, 2. ; 
See Jurisdiction, 2. 


LANDLORD AND TENANT. 
See Ejectment and Trespass to Try Title, 2. 


LAND TITLES SOUTH OF LAT. 31. 


1. Where, previous to the year 1800, the Spanish Governor of Louisiana, 
upon a petition praying the grant of a tract of land, directed the comman- 
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dant at Mobile to put the petitioner in possession of the tract, and to for- 
ward the proceedings of survey, for the purpose of procuring the petitioner 
a title in due form: Held, that the concession of the governor was a mere 
gratuitous assent to the prayer of the petition, and gave nothing more than 
a permission to occupy; the fee remained in Spain until the survey was 
made in due form, the fact communicated to the governor, and the evi- 
dence of title furnished. Doe ex dem. Kennedy's Ex’rs v. Jones, 63 
2. An inchoate grant by Spain, previous to the treaty of St. [defonso, only 
imposes upon the United States a political obligation to validate it so far 
as it is binding in conscience ; but until it is confirmed, it confers upon the 
grantee no right which an American court will recognize. A confirma- 
tion by Spain subsequent to the treaty by which it yielded up its right to 
the soil, is wholly inoperative to affect the title of others, acquired after 
the original grant. Jb. 63 
3. It is allowable to show on a trial at law, that a grant of land at Mobile, 
purporting to have been made by an officer of Spain, while that govern- 
ment was in possession of the country was unauthorized, and consequently 
void. Ib. 64 
4, Where a commission for the examination of claims under Spanish grants, 
&c. makes a special report on a grant which is void, and an act of Con- 
gress is passed confirming the report, and providing for the location and 
survey of lands to which the title is thereby confirmed; but neither the 
report nor the act ascertained the limits or boundaries; in such case re- 
ference must be had, either to the survey made under the act, or to the pa- 
tent consequent upon the survey, for the purpose of ascertaining the loca- 
tion of the land. Ib. 64 
5. The legislative acts of 1803, 1816 and 1818, in respect to the keeping 
and translating of the Spanish records, makes duly authenticated copies 
of such records evidence, and dispenses with the production of the ori- 
ginals. Doe ex dem. Farmer’s Heirs v. Eslava, 1028 
6. Semble: An incomplete claim to land under Spanish authority, may be 
admitted as evidence for the purpose of showing that Spain had asserted 
a title to the premises in controversy, or for the purpose of laying a predi 
cate, from which it may be presumed that the defendant and those under 
whom he claims, had been in possession for twenty-years, so as to give 
him a title by prescription; although the evidences of title had not been 
recorded as directed by the acts of Congress of 1805, 1806, 1807, 1812. 
—Ib. 1028 
7. A petition addressed to the Spanish Governor of Louisiana, during the 
time the country was in the possession of Spain, asking the grant of a tract 
of land, and the order of the Governor thereon, was prima facie deposited, 
if not registered in a public office, and became a public archive of the 
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Province; consequently, a copy of such a document is admissible evi- 
dence. Ib. 1028 
8, Even if it be doubtful whether a conveyance of a house in Mobile during 
Spanish times, passed the interest of the grantor in the lot on which it 
was situated, yet if the grantee and those claiming under him have con- 
tinued to occupy the premises, the conveyance will be sufficient to give 
color of title. Jb. 1029 
9. The treaty of 1793, by which Great Britain retroceded to Spain the 
Floridas, &c., stipulates that “British inhabitants or others who may have 
heen subjects of the King of Great Britain in the said provinces,” may re- 
tire in full security, sell their estates, and remove their persons and effects 
without restraint; and prescribes a time within which the emigration of 
.’such persons shall take place, unless prolonged by a royal order of Spain. 
If, therefore, a person coming within either of these classes failed to dis- 
pose of his estate in land, or to obtain a confirmation of his right to enjoy 
it as provided by the treaty and consequent royal orders, but left the coun- 
try and resided abroad, his claim is forfeited to Spain, and might be re- 
granted by Spanish authority during the period of its rightful dominion 
over the territory. Jb. 1030 
See Conflict of Laws, 5. 
See Evidence, 58. 


LEASES AND RENTS. 


1. The service of an injunction at the suit of a stranger, asserting a title toa 
ferry in the possession of a lessee, restraining him from interfering in the 
use of the ferry, is not such a disturbance as amounts to an eviction, and 
therefore will not prevent the lessor from recovering rent when the bill is 
dismissed. Ricketts, et al. v. Garrett, 806 

2. Although a sheriff serving an injunction may have no authority to expel 
one from the possession of a ferry, or put another in, yet if he does so, the 
lessee may consider it a lawful expulsion of the plaintiff in the suit is in- 
vested with a paramount title to his lessor. Jb. 807 


LESSOR AND LESSEE. 

See Leases and Rents, 1, 2. 

See Roads, Bridges and Ferries, 4. 
LIEN. 


1, The lien of the vendor of land is a secret trust, and although it will be 
preferred to any other subsequent equal equity, unconnected with a legal 
advantage, or equitable advantage which gives a superior claim to the le- 
gal estate, will be postponed to a subsequent equal equity, connected with 
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such advantage. If therefore a vendee who has a perfect conveyance 
sell the land to another person who has no notice that he has not paid the 
purchase money, and take from the purchaser a note for the purchase 
money, which is assigned for a valuable consideration by the vendee, be- 
fore the sub-vendee, or the assignee has notice that the original vendor 
has not been paid, the equitable lien of the latter will be lost, and the as- 
signee will be entitled to the money due onthe note. Anda different rule 
of law will not be applied, although the’ sub-vendee after he was informed 
of the non-payment by his immediate vendor, said he would not pay his 
note, unless he was made safe; nor will the assignee’s right to retain the 
money be impaired because he gave to the maker of the note an indem- 
nity to induce him to pay it. Houston v. Stanton, 413 
2. A suit in equity by a creditor to set aside a fraudulent deed and have the 
land of his debtor sold, gives to the complainant a lien which will not be 
defeated by a bona fide sale by the defendant, or under an execution on a 
judgment which is not a superior and continuing lien against other judg- 
ment creditors who use greater diligence. Dargan v. Waring, et al. 988 
3. The neglect of the plaintiff in a judgment to, sue out execution from term 
to term after the return of the original fi. fa., will postpone his lien toa 
junior judgment creditor, who has instituted a suit in equity to subject the 
real estate of their debtor to the satisfaction of his judgment. Jb. 989 


See Assignments, 1, 5. 

See Contracts and Agreements, 6. 
See Judgment and Decree, 5. 
See Mortgagor and Mortgagee, 6. 
See Notice, 3. 

See Partners and Partnership, 1. 


LIMITATIONS AND NON-CLAIMS, STATUTES OF. 


1. An admission of indebtedness, in a precise, ascertained sum, is not an 
open account, or barred by the statute of limitations of three years. Drink- 
water v. Holliday, 134 

2. The commencement and continued prosecution of a suit, within eighteen 
months from the grant of letters testamentary, is a presentation of a claim 
against the estate of the deceased, within the meaning of the statute. 
Hunley’s Ex’rx v. Shuford, 203 

3. Where a surety about to be sued, and before the statute of limitations has 
created a bar, hands to the creditor for suit, a note which had been exe- 
cuted to him by the principal debtor as an indemnity, the effect is such an 
admission of indebtedness on his part, as will postpone the operation of 
the statute six years longer asto him. Russell v. La Roque & Hatch, 352 

4. The statute forbidding an action to be brought against’the sureties of a 
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LIMITATIONS AND NON-CLAIMS, STATUTES OF—continugp. 
sheriff, or other public officer, after the lapse of six years, for a misfeas- 
ance, or malfeasance committed by him (Clay’s Dig. 329, § 90,) commen- 
ces to run, when the responsibility of the surety is conclusively ascer- 
tained. Governor v. Slonum, adm’r, 679 

5. In the case of the collection of money by the sheriff, by execution, the 
statute conimences running in favor of the surety, when the sheriff returns 
the execution satisfied. Jb. 679 

6. Where a surety is sued by the common creditor, and the statute of lim- 
itations runs out pending the suit, this is no defence by a co-surety to a 
motion by the surety against whom the creditor has obtained judgment. 
The liability as between sureties does not accrue until one has paid the 
common debt. - Broughton v. Robinson, 923 

@. Semble: A person in possession of land cannot be put to his action, en- 

; try, orclaim, nor barred by the statute of limitations ; but to make a pos- 
session adverse it must be under claim of a right to occupy the premises. 
Doe ex dem. Farmer’s Heirs v. Eslava, 1029 

. To perfect the bar of the statute of limitations, the possession must be 
uninterrupted ; yet the interruption of mere. trespassers, if unknown, will 
not affect the possession ; but if known and repeated without legal pro- 
ceedings being instituted, it is said they become legitimae interruptiones, 
and are converted into adverse assertions of right, which if not promptly 
and effectually litigated, defeat the claim of rightful prescription. If, there- 
fore, a testator is expelled by a proceeding for a forcible entry and detainer, 
&c,. promptly instituted, the statute may not be impeded in its course ; but 
if the possession was preceded by a peaceable entry undera claim of right, 
the statute will be arrested in its progress, though the party entered upon 


regains the possession by the successful prosecution of an action of eject- 


ment or other similar proceeding. Jb. 1029 
9. When the statute of limitations has completed a bar, it gives to the 

party in whose favor it has run, a right of entry upon which he may pro- 

secute ejectment, or if sued, defend himself. 1b. 1030 

See Evidence, 12. 

See Intendments and Legal Presumptions, 8. 

See Land Titles South of Lat. 31, 6, 8. 

See Statutes, 1. 


MALICIOUS PROSECUTION. 

1. In an action fora malicious prosecution, in procuring the plaintiff to be 
indicted, &c. the defendant may repel the imputation of having prompted 
the prosccution, by proof that the persons who appeared as prosecutors 
before the grand jury, first took the advice of a lawyer upon the facts, and 
were informed by him that the indictment could be sustained. Chandler 


v. McPherson, et al. 916 
145 
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MALICIOUS PROSECUTION—conrinvEp. 


2. Although the defendant in an action for a malicious prosecution may no, 
be able to show a probable cause for prosecuting the plaintiff, or the plain- 
tiff may prove a state of facts from which the want of it is inferable, yet if 
the defendant acted under an honest belief that the plaintiff was guilty of 
the offence for which he was charged, no recovery can be had against 
him. Jb. 916 





MANDAMUS. 
See Practice at Law, 16. 


MARRIAGE AND MARRIAGE SETTLEMENTS. 


1. Natural children are within the statutes defining the degrees within which 
marriage is prohibited, Morgan v. The State, 289, 
See Indian and Indian Tribes, 2, 3. 


MORTGAGES. 


1. Where a debtor in the first instance gives a mortgage on slaves, tosecure 
his creditor, and the creditor afterwards takes from him another mortgage 
on the same and other property, extending the law day, and securing other 
creditors, the acceptance of the last mortgage creates an implied contract 
not to proceed on the first, and therefore the possession held by the credi- 
tor, of slaves purchased at a sale under the first mortgage is not adverse, 
so as to render a sale by the trustee under the second mortgage void on 
account of an adverse possession. The title of the creditor acquired by 
his purchase, is subordinate to the last mortgage. Billingsley v. Harrell, 775 

See Corporation, 5. 


MORTGAGOR AND MORTGAGEE. 


1. The act of 1845, rendering mortgagors, or defendants in execution in- 
competent witnesses in trials of the right of property, does not cover the 
case of a mortgagee suing a subsequent purchase «from the mortgagor.— 
Dearing v. Windham, 204 

2. A mortgage, though not recorded, is good as between the parties, and 
therefore binding on the administrator of the mortgagor, unless some 
creditor of the mortgagor, without notice of the mortgage, has obtained 
a judgment, and acquired a lien on the mortgaged property. Andrews 
and Hall, Adm’rs, v. Burns, Adm’r, 691 
See Deeds and Registry of, 2. 

See Mortgages, 1. 
See Witness, 1. 


NOTARIES PUBLIC, PROBATE, &c. 
1. In a suit commenced by notice and motion at the instance of the bank a- 
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NOTARIES PUBLIC, PROBATE, &c.—contTiNvED. 
gainst the second indorser of a bill drawn in Alabama ona firm in New 
Orleans—én a trial before the jury, the plaintiff offered the protest of a bill 
agreeing in all respects with that described in the notice, and then pro- 
duced by him, save only, that the bill described in the protest, and copied 
thereon, purported to be addressed to “Gamble & Murrah,” and the origi- 
nal bill was addressed to Gamble § Murray: Held, that although the pro- 
test, unaided by other testimony, may be insufficient, yet it should be ad- 
mitted that the plaintiff may show some or all of the following facts, or 
others of a kindred import, viz: that “Murrah” was pronounced “ Mur- 
ray ;” that there was no such house in New Orleans as the address of the 
bill indicated; that “Gamble & Murrah” were the factors or correspond- 
ents of the drawer in that city; that he was in the habit of drawing on 
them; that “ Murrah” was sometimes written “ Murray” by persons who 
were not accurate spellers, Such evidence would have supplied the de- 
fects of the protest, and show that it was intended to apply to the bill sued 
on. Branch Bank at Decatur v. Rhodes, 283 

. Where the copy of the bill indorsed on the protest differs in some one or 
more words from that declared on, and produced at the trial, the protest 
should, notwithstanding, be allowed to go before the jury, that the plain- 
tiff may show, by other testimony, the identity of the copy with the origi- 
naladduced. Leigh v. Lightfoot, ‘ 935 

. Where the declaration alledges that the bill declared on was drawn at 
Leighton, in Lawrence county, on the drawees at Mobile, and the bill 
produced at the trial was dated Leighton, and addressed to the drawees 
at Mobile, it sufficiently appears that it is an inland bill, which need not 
be protested to entitle the plaintiff to recover the sum expressed on its 
face with interest; but unless there is a protest the statute damages can- 
not be recovered. Ib. 935 
See Evidence, 51. 


NOTICE. 


1. In a summary proceeding by the bank against its debtor, the notice al- 
ledged that the drawer and indorser were indebted to the plaintiff by a bill 
of exchange, purchased under the first section of the act of 1843, and in- 
formed them that a motion would be made against them for the amount of 
money due and unpaid on the bill, together with the interest and damages 
at the rate of thirty per cent. which shall have lawfully accrued thereon, 
The damages prescribed by the statute on one description of bill to which 
it referred was thirty, and on another five per cent. Held, that as the 
plaintiff upon proof of default and notice might recover at least five per 
cent. damages, the notice was not bad on demurrer. Riggs, et al. v. The 
Bank of the State, 183 
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2. The notice which the law requires to be given in summary proceedings, 
is sufficient, if it describes the debt upon which the motion is to be made 
with reasonable certainty. Colginv. The State Bank, 222 

3. When land is conveyed by a deed which is not registered, but the pur- 
chaser enters and holds under the deed for several years, after which a 
stranger enters on the possession, and holds without any connection with 
the title, these facts are sufficient notice to prevent a lien from attaching 
to the land by a judgment obtained against the vendor of the land six years 
after his sale and conveyance, and a purchaser under the judgment ob- 
tains no title, being charged with notice by the outstanding possession, 
existing at the time of his purchase. Powell v. Allre, 318 

. A notice to a sheriff, setting forth a demand, need not state the day on 
which the demand was made. Spence, et al. v. Rutledge, adm’r, 557 
. It is not necessary to alledge ina notice, that the plaintiff resided in the 
county where the judgment was rendered. If he resides in a different 
county, it is a matter of defence to the sheriff, who by making that proof, 
will cast on the plaintiff the necessity of proving a personal demand, or by 
an order in writing. Ib. 557 

6. Where there is a variance of two dollars between the execution as des- 
cribed in the notice, and the one offered in evidence, it may be amended 
in the court below, otherwise it will be fatal on error. Jb. 558 

See Bills of Exchange and Promissory Notes, 7. 
See Evidence 56. 


See Set-off, 5. 
NOVEL AND DIFFICULT QUESTIONS. 


See Practice at Law, 1. 


OVERSEER AND HIS EMPLOYER. 


1. If an overseer so acts in the business of his employer as to authorize his 
dismissal, yet ifthe employer, with a knowledge of the fact, overlooks the 
impropriety, and retains the overseer in his service for months, he cannot 
then make such misconduct an excuse for discharging him, in the absence 
of a cause subsequently occurring. Martin v. Everett, 375 


PARENT AND CHILD. 


1, An infant having no guardian and living with his mother, a widow, and 
going to a school inthe neighborhood, will be presumed to be sent by her 
if the contrary is not shown. Tilton v. Russell, 497 

2. Where the father, a man of wealth, six or seven months after the mar- 
riage of his daughter, and when she and her husband were leaving the 
father’s house to settle themselves in a distant State, delivered to the son- 
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PARENT AND CHILD—continuep. 


in-law sundry slaves, but fewer in number than his estate authorized to 
advance as a patrimony, it will be presumed that the delivery was intend- 
ed asa gift to the son-in-law, and it devolves upon the father to show that 
they were intended as a loan or otherwise. Hooe v. Harrison, 499 
3. If a parent, before sending property home to his son-in-law, declares his 
intention that it is a loan, and not an absolute gift, and about the same 
time, and whilst he retains the possession of the property, makes his will, 
in which the same inteni is declared, the will may be given in evidence 
to prove the intent. Miller v. Eatman, 609 


See Chancery, 10. 
See Guardian and Ward, 1. 
See Executors and Administrators, 1. 


PARTNERS AND PARTNERSHIPS. 


1. Articles of agreement were entered inte, between three brothers, which 
recited that they had previously agreed to be equal sharers and partners in 
the product of their own labor and those under their care ; and to bear equally 
the expense of carrying on a farm, raising stock, purchasing land, negroes 
and other property, whether jointly or individually. The articles then 
provided for the continuance of the partnership, and extended it to all 
business in which either of them might engage, and stipulated that if 
either of the brothers died before a final adjustment and division of the 
property owned by them jointly or individually, the survivor or survivors 
(if one, or two of them died before such adjustment and division) should 
heir or inherit all the property, after a liquidation and final settlement of 
the debts or lawfu! claims against all or either of them: Held, that under 
this agreement, lands purchased upon joint account, or in the name of the 
brothers individually, inured to the benefit of the partnership; that if one 
of the partners purchased lands in his own name, and sold them, taking a 
note to himself for the purchase money, such note vested in the partner- 
ship, at least in equity, and upon the death of the payee, the surviving 
partners might file a bill in their own names for the enforcement of the 
equitable lien against the lands. Houston v. Stanton and Stanton, 412 

2. An ostensible partner may maintain an action in his own name, without 
joining a dormant partner, although the latter was known to the defendant 
when the debt was contracted, and actually sold him the goods, for the 
price of which the action is brought : Cottier, C. J. was, however, of o- 
pinion, that a partner who made himself known to the defendant at the 
time the debt was contracted, was not dormant as it respected the defend- 
ant, and should have joined in the action against him. Monroe v. Ezzell, 603 

3. In a suit by two as late partners, it is admissible for the defendant, 6n the 
general issue, to prove that no partnership existed at the time of the con- 
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tract. The effect of the act of 1839(Dig. 324, § 68,) is to revive the rule 
declared in Davis v. Smith, 2 Stewart, 222, and overruled in Hunley y, 
Lang, 5 Porter, 154. Starke & Moore v. Kenan, Ex’x. 818 
4. Declarations by one of two joint partners, that the other was not his part- 
ner at the time of the alledged contract, is admissibln evidence. Jb. 818 


See Chancery, 21. . 
PAYMENT. 


1, T. being indebted to S, in a sum of money secured by note, left the 
amount in the hands of L. & L. of Mobile, to take up the note. On be- 
ing written to by the attorneys of S. for the money, T. informed them of 
the deposit with L. & L. and asked them to call and receive the money, 
After this, the attorneys of S. brought suit against L. & L. in the name 
of S. and recovered judgment, but which was not satisfied, they being 
insolvent: Held, that these facts did not establish a payment of the debt. 
Sledge, Ex’r, v. Tubb, 383 

2. Ifthe maker ofa note makes a partial payment thereon to the payee, 
which the latter agrees to indorse on the note, but instead of doing so, 
brings suit and recovers judgment for the full amount of the note, which is 
satisfied, the maker cannot maintain an action for the partial payment, but 
should have availed himself of it as a defence pro tanto to the suit of the 
payee against him. Mitchell v. Sanford, 695 

See Action, 10. 
See Intendment, and Legal Presumption, 7. 


PLEADING. 


1. In an action by a female plaintiff upon a breach of promise to marry with- 
out reference to time, an allegation that the defendant had married anoth- 
er woman previous to the institution of the suit, is equivalent to an aver- 
ment that the plaintiff had offered to marry him and her proposal was re- 
jected ; or rather is a substitute for it. Clements, &c. v. Moore, 35 

2. Where the contract was to marry ina reasonable time, it is sufficient for 
the female suing for a -breach to alledge her readiness to marry the de- 
fendant, that a reasonable time had elapsed, the defendant’s failure to 
marry her, and his continued neglect and refusal to do so. 1b. 35 

3. To a sci. fa. against an heir and devisee seeking to subject descended or 
devised lands to the payment of a judgment against the ancestor, it is a 
good plea that no lands have descended, &c. Wilkinson v. Allen, et al. 128 

4. Where the replication to a plea of the pendency of another action denies 
the existence of the reccrd, it should conclude with a verification by the 
record; but if it goes farther and affirms, that if there was another suit, 

the record of which would show it to be identical with that to which the 
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pleading applies, yet in fact the causes are different ; or in other words, if 
it be so framed as to allow the plaintiff, upon the production of a record 
by the defendant which would support his plea, to show that the matter in 
controversy in the suit first instituted was not identical, then it should con- 
clude to the country. Williams v. Spears, 138 
5. Where the defendant pleads the existence of a record, it is not necessary, 
for the plaintiff to new assign in order to let in proof of an extrinsic fact, 
which does not contradict, but merely limits the operation of the record, 
Ib. . 138 
6. Where a plea toa motion against the sheriff goes to the default, and it is 
not stated by whom pleaded, it will be considered as the plea of the sheriff. 
Glover, &c. v. Chandler, et al. 161 
7, When a motion is made against a sheriff and his sureties at the instance 
of the clerk of the supreme court for failing to return an execution, it is 
not essential the pleas asserting the return of the execution and payment 
should be verified by oath. Ib. 161 
8. A decree in Chancery, though in form final, which is in its nature interlo- 
cutory merely, cannot be pleaded in bar of another action. McLane v. 
Spence, Adm’r, 172 
9. A plea by an administrator that the estate has been declared insolvent, is 
bad, unless it discloses, that the report of insolvency was made by him, 
and that he still continues the representative of the estate. Cameron, Exz’r, 
v. Clarke, Smith & Co. 259 
10. Where in an action by the indorsee against the indorser, the declaration 
alledges that after the note became due and payable according to its tenor, 
to wit, on, &c. the note was duly presented for payment; though the time 
stated under the videlicet was a day previous to the maturity of the note, 
yet the generality of the declaration will control it, and be held sufficient. 
Smith v. Robinson, 270 
11. In an action of debt on the cautionary bond given on suing out an attach- 


ment, the declaration must show the process was wrongfully or vexatious- 


ly sued out by the plaintiff in attachment, even when it issues upon the 
affidavit of an agent: and the declaration is bad if it asserts the attach- 
ment was wrongfully and vexatiously sued out by the obligors in the bond. 
McCullocgh, et al. v. Waltony 492 
12. Under a declaration which describes a note for the payment of a sum of 
money at an appointed day, it is not allowable to give in evidence a note 
which conforms to the description in the declaration, and contains the ad- 
ditional stipulation to pay “interest from the date.” Sawyer’s Adm’r v. 
Patterson, 524 
13. Semble: A plea in abatement is bad on demurrer for duplicity. Caldwell 
v. Branch Bank at Mobile, 549 
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14, It is not necessary in declaring on a writing obligatory, to alledge that it 
was delivered to the obligee—delivery will be presumed from possession by 
him. Spence, etal. v. Rutledge, Adm’r, 590 

15. Where in an action on a promissory note given for the purchase money of 
land, the plaintiff consents to receive pleas informally and briefly stated 

~ upon the papers, thus: “ Failure of consideration. Fraudulent represen- 

tation, by which the defendant was induced to make the purchase of plain- 
 tiff’s testator,” and merely denies their truth by replications on which is- 
sues are submitted to a jury; it will be intended that the pleas severally 
alledged such facts as established in point of law a failure of the conside- 
ration for which the note was given; and a fraudulent representation by 
the testator in respect to the consideration which induced the defendant to 
make the contract; and that the defendant was in a condition to avail 
himself of such defences. Evidence on the part of the defendant, which 
does not support these issues should therefore be rejected. Knight, v_ 
Turner's Ex’r, 636 

16. Counts in debt for the statute penalties for extortion may be joined with 
one for money had and received, where the entire recovery goes to the 
party aggrieved. Spence v. Thompson, 746 

17. A plea that a writ was not served as returned by the sheriff, is bad.— 
Brown v. Turner, 752 

18. Where a declaration contained two counts in trover, to which a third 
was added alledging a conversion of the chattel by selling or otherwise 
disposing of it, whereby the plaintiff is greatly aggrieved, injured and pre- 

judiced in his reversionary estate and interest, to wit, to his damage fif- 
teen hundred dollars; and concludes that the defendants, though often re- 
quested, have hitherto failed, neglected and refused, and doth still fail, 
neglect and refuse to pay the said sum of money, or any part thereof, to 
the plaintiff’s damage, &c.: Held, that the plaintiff could not recover on 
this count, as setting forth a cause of action er contractu; but like those 
which preceded it, it must be considered as in form er delicto. Nations v. 
Hawkins’ Adm’rs, 859 

19. A plea by the defendant that the plaintiff was declared a bankrupt pen- 
dente lite need not alledge any thing in respect to the jurisdiction of the 
court in which the proceedings in bankruptcy were had ; for it will be in- 
tended that these were in the proper tribunal. Lacy, Terrell & Co. v. 
Rockett, 1002 

20. Quere. Is it not a good plea that some of the plaintiffs, all of whom were 
a partnership, were declared bankrupts pendente lite? Ibs 1002 
21. B., by a contract in writing, transferred to I. a notemade by L. for the 
payment of $2,000, which was past due, stipulating that it should be 
first paid from the proceeds of certain lands, &c., which L. bought from 
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B., and for the sale of which B. had filed a bill in chancery, &c.: Further, 
that if the lands, &c., did not bring the amount of the note when sold url- 
der the decree in chancery, then B. would pay the deficiency: Held, that 
in declaring upon the contract, it is sufficient to alledge that the de@ree 
had recaliioved in the chancery suit, that the lands, &c. had been sold 
under its authority, that the amount produced by the sale was insufficient 
to pay the note, and what the deficiency was; without alledging that B., 
who was the complainant in chancery, had notice of these facts: Further, 
that the contract being a writing, separate from and independent of the 
note, could not be treated as anindorsement thereof. Brown v. Isbell, 1009 
See Action and Action Qui Tam, 6. 

See Bankrupt, &c. 3. 

See Error, Writ of, 19. © 

See Evidence, 47. 

See Executors and Administrators, 8. 

See Practice at Law, 17. 


PRACTICE IN CHANCERY. 


1. It is error in the chancellor to direct the master to take an account, and 
after ascertaining the amount due the complainant, to apportion it among 
the several defendants, and if they do not pay on request, to issue execu- 
tion. McCartney, et al. v. Calhoun, et al. 110 

2. Where one is administrator of two estates, a claim may be asserted in the 
same bill, against both, if all the defendants are equally interested in the 
question. It is not necessary their interest should be joint. It is suffi- 
cient if it is common to, or concerns them all. Jb. 110 

3. Where a bill charges that the defendant, or a person under whom he 
claims, failed to perform some legal act, indispensable to the validity of 
his title, in a manner conformable to law, an affirmation by the defendant 
in his answer, that the act was regularly performed, without stating with 
particularity the mode of performance, is not such a denial as requires the 
testimony of two witnesses, or one witness and strong circumstances to 
overbalance it. Lyon, et al. v. Hunt, et al. 295 

4. Upon a bill charging a contract for a purchase of land, alledging the 
payment of the purchase money, and praying that the title to the land may 
be vested in the vendee or his heirs, the court is not authorized to rendera 
decree in favor of the complainants; although it is alledged that the de- 
fendant fraudulently refuses to comply with his contract ; and in addition 
tothe special prayer, there is a prayer for general relief. Strange, et al. v. 
Watson, 325 

5. If the complainant mistakes the relief to which he is entitled, in his spe- 
cial prayer, he may have the appropriate redress, under the prayer of gene- 
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. ral relief; provided, that relief is such as is agreeable to the case made by 
the bill: but the court will not ordinarily be so indulgent as to permit a 
bill framed for one purpose to answer another. Strange, et al. v. Wat- 
son, ‘ 325 

6. Where the complainant doubts his title to the relief he Mehes to pray, 

the bill should be framed with a double aspect, so, if the court should de- 
cide against him in one view of the case, it may afford assistance in the 
. other. 1b. 325 

7. When the object of a bill is to reach equitable assets of a corporation in 
satisfaction of a judgment at law, and the assets are supposed to consist 
of the unpaid subscriptions to the capital stock, as well as the proceeds 
which may be produced on setting aside an alledged fraudulent deed ex- 
ecuted by the corporation, the bill is not multifarious because individual 
stockholders are joined as defendants with the trustees and purchasers 
under the alledged fraudulent deed. Allen, et al. v. Montgomery R. R. Co. 
et al. 437 

8. Where relief is sought in the case of a lost instrument as a guard upon 
the preliminary exercise of jurisdiction, an affidavit should be made that 
the instrument is lost, and not in the possession or power of the complain- 
ant; but to sustain the suit, ifthe loss is not admitted by the answer of 
the defendant, it is necessary that it be established at the hearing of the 
cause by competent and satisfactory proof; and the affidavit itself is not 
admissible. Hooe v. Harrison, 499 

9, The answer of one partner, on behalf of the firm, is sufficient, where the 
members ofthe firm are not charged with personal knowledge of the facts. 
Reynolds v. Dothard, et al. 531 

10. A defendant in chancery has the right at any time before the final hearing, 
to have a decree pro confesso set aside upon filing a full and complete an- 
swer. This right will not be lost, because the defendant had previously 
made an ineffectual effort to set aside the decree pro confesso, upon an in- 
sufficient answer. Pond, et al. v. Lockwood, et al. 567 

11. The answer of a defendant denying the allegations of the bill, does not 
make it necessary to prove them by two witnesses. Proof by one is suffi- 
cient. Moyler v. Moyler, 621 

12. When the residence of a non-resident is known, a copy of the order post- 
ed up at the court house door, must be enclosed to him, otherwise no de- 
cree pro confesso can be rendered. Butler v. Butler, 668 

13. One in contempt, cannot raise the objection that a sufficient time did not 
elapse between the report of the master and its confirmation. Jb. 668 

14, In the case of a non-resident, a decree pro confesso is an admission of the 
truth of the allegations of the bill. . Jb. 668 

15. The failure to execute the bond, which the law requires, when a decree 
is rendered against a non-resident, is error. Jb. 668 
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16. A bill may be exhibited in the county where a defendant resides, though 
that is not the county in which the judgment sought to be enjoined was 
rendered. Ib. 668 

17. When a cause is transferred from the orphans’ to the chancery court, the 
latter will take it in the plight and condition it 1s then in, and proceed 
with it like other chancery causes, applying the law regulating such es- 
tates in the orphans’ court. Taliaferro, adm’r, v. Brown, 703 

18. A court of chancery will direct an issue to be tried at law only in those 
cases where doubt is produced in the mind of the chancellor, either by the 
nature of the proof itself, or by reason of conflicting evidence. Atwood v. 
Smith, 894 

19. Semble: A bill may be dismissed at the hearing for want of equity, al- 
though no demurrer is interposed, and the answer does not question its 
equity. Freeman v. McBroom, et al. 943 

20. M. a resident of Madison county, recovered a judgment against F. in 
the county court of Jackson county, to enjoin which F, filed his bill in the 
chancery court of Madison—making M. and four other persons defend- 
ants ; two of these latter reside without this State, and the other two in 
Franklin and Talladega counties; all the defendants but the one who re- 
sided in Talladega answered the bill, without objecting that it was filed in 
an improper county; the defendant living in Talladega was in default 
in not answering within due time, and a rule was pending against him to 
show cause why he should not be attached: Held, that in this predica- 
ment of the cause, the bill should not be dismissed on the ground that it 
should have been filed in the county where the judgment was rendered; 
that an objection to the locality of the suit was in the nature of a plea in 
abatement, and was waived by the answers, if it could have availed had it 
been previously made; and the defendant who was in contempt could not 
submit sucha motion. Jb. 943 

21. Where the report of a sale by a register inchancery is cenfirmed, the 
confirmation relates back to the time of the sale, so that an action insti- 
tuted between the two periods, founded upon a contract by the complai- 
nant, to make good what the sale failed to produce short of a certain sum, 
is not prematurely brought. Brown v. Isbell, 1010 

22. E., as the indorsee of C., of a note payable to the latter for the use of ano- 
ther person, recovered a judgment against F’. in Talladega, the cestui que 
trust filed a bill in another chancery district, asserting his right to the mo- 
ney, praying that a collection of the judgment be enjoined, and that the 
defendant therein be a trustee for the complainant of the amount due and 
to become due thereon: Held, that it was competent for the complainant 
to have instituted his suit in any district in which T. resided, and that an 
objection by E. and C. alone, that the bill should have been filed in Talla- 
dega is not available. Eldridge v. Turner, 1049 
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23. Where the testimony supports the allegations of a bill substantially, this 
is all that is required; and relief will not be denied, because there is a 
discrepancy between the case as alledged and that proved in some unim- 
portant particular. Jb. 1050 

24. Where one of the objects of a bill is to enjoin a judgment recovered by 
the indorsee of a note, the indorsee is a necessary party, and if he die 
pending the suit, it should be revived against his personal representative, 
—Ib. , 1050 

25. Quere? Where a bill alledged that the mortgagor of a boat was to have 
it msured and assign the policy to the mortgagees, which was not done, 
and the mortgagor admits by his answer that he had not assigned the poli- 
cy, but alledges he had insured in a solvent office for the benefit of all 
concerned, with which the mortgagees were well satisfied ; as the defend- 
ant admits that he did not comply with the contract in respect to the in- 
surance, is not the affirmation of what he did aid the complainant’s as- 
sent to it, irresponsive, and should it not be proved by the respondent. 
Walker, et al. v. Miller & Co. 1067 

26. Where a deed assigning all a debtor’s property to trustees for the benefit 
of creditors, contemplates the exclusive management of the interests con- 
veyed, by the trustees in the execution of their trust; it is competent for 
the trustees to assert their rights under the deed without making the cre- 

ditors parties toa suit in chancery ; and being competent to sue if they take 
possession of property which belongs to others, or on which others have 
liens they may be sued without bringing the cestui’s que trust into court. 
—Ib. 1067 

See Deeds and Bonds, 5, 6. 

See Error, Writ of, 20, 22. 

See Evidence, 60. 


PRACTICE AT LAW. 


1, Where a point or question arising in any criminal case is referred to the 
supreme court as novel and difficult, it should be brought before that court 
at the first term after the trial below: and if the record is not then brought 
up, the judgment or sentence should be executed. Perhaps after the lapse 
of a term it may be allowable to revise on writ of error the point referred, 
if regularly presented upon the record. T'he State v. Ivey, 47 

2. A surety to an attachment bond, who is a necessary witness for the party, 
may be made competent, by the execution of a new bond with other suffi- 
cient surety, and it is the duty of the court to permit such substitution to. 
be made. Drinkwater v. Holliday, : 134 

3. When an administrator is cited by a husband in right of his wife, omit- 

ting her name, and a settlement is submitted to, it is a waiver of all irregu- 

jarities in the mode of citation, Petty v. Wafford, 143 
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4, Where the jury render a verdict for more damages than the legal liability 
on which the plaintiff founds a right to recover, the judgment will not be 
reversed on error, but a defendant should move for the new trial in the 
primary court. Riggs, et al.v. Bank of the State, 183 

5. Where in an action by the indorsee against the indorser, the declaration 
alledges that after the note became due and payable according to its te- 
nor, to wit, on, &c., the note was duly presented for payment : though the 
time stated under the videlicet was a day previous to the maturity of the 
note, yet the generality of the declaration will control it, and be held suf- 
ficient. Smith v. Robinson, 270 

6. It is allowable for a court to set aside a non-suit at the term at which it is 
rendered, though no notice was given to the defendant that a motion 
would be made for that purpose. Jb. 270 

7. In an action against an indorser, it is competent to render a judgment fi- 
nal by default, without the intervention of a jury. Jb. 270 

8. Where a judgment in an action on a demand ascertained by writing is 
for more than principal and interest, it will be corrected in the primary 
court on motion, or by the supreme court at the cost of the plaintiff in er- 
ror. Ib. 271 

9, The receiving a plea in abatement, after the time for filing such a plea 
has passed, is matter of discretion in the court below, and cannot be re- 
viewed in this court. Massey v. Steele’s Adm’r, 340 

10. When the parties interested in the distribution of money in the sheriff’s 
hands appear and state an agreed case, the court may determine the right, 
although the sheriff has not made the application to the court, nor is a 
party tothe case. T'urner v. Lawrence, 427 

11. A party has no right to ask a new, and substantive charge to the jury, on 
their returning into court for an explanation of the charge previously 
given, or for the purpose of having it again repeated. Prosser v. Hender- 
son, 484 

12. It is sufficient if the memorandum of the style of the cause, made by the 
clerk, indicate with reasonable certainty to what suit it relates. The de- 
scription of it by the firm name is sufficient, and the judgment in favor of 
the plaintiffs against the defendants is sufficient, as the pleadings show 
who they are. Collins & Co. v. Hyslop & Son, 508 

13. Where the defendant objects severally, to the admissibility of the note 
and its indorsement, on which the action is founded, if either the note or 
indorsement are inadmissible, the objection should not be overruled, be- 
cause no cause is particularized; but where a general objection is made 
to written evidence, and the party objecting refuses to specify, or states 
one that is insufficient, then perhaps an appellate tribunal would not re- 
verse the judgment, though a valid objection might have been stated in 
the court below. Sawyer’s adm’r v. Patterson, 524 
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14. Where in rendering a judgment by nil dicit or default, on a demand as- 
certained by writing, too much interest is salcutated, the error will be cor- 
rected on motion, or in the appellate court at the cost of the plaintiff in 
error. Spence, et al. v. Rutledge, adm’r, 591 

15. The power of supplying a new record where the original has been lost is 
one which pertains to courts of general jurisdiction, independent of legis- 
lation, and if the notice of the motion for leave to substitute it, is explicit 
in describing a judgment and papers alledged to be lost, it is sufficient, 
though it does not conform to a statute which provides for such a pro- 
ceeding. Doswell, et al. v. Stewart, 629 

16. When one is summoned as a garnishee of joint judgment debtors, the 

. service of the garnishment operates as the attachment of debts due to the 
defendants severally, and consequently there is no error in propounding 
an issue that the garnishee is indebted to one of the joint debtors. Locket 
v. Child, 640 

17. Upon a motion to enter satisfaction of a judgment, affidavits of the parties 
are admissible; and an affidavit of payment is prima facie sufficient, unless 
contradicted by the other party. Faulkner v. Chandler, 725 

18. Objections that the costs are too large, must be made in the court below, 
and cannot be raised for the first time in this court. 6. 725 

19. Where a deposition is supposed to be irregularly taken, the party may re- 
take under an order of court, and that even when the cause is called for 
trial, and the other party has announced himself ready for trial, but is un- 
willing to waive exceptions to the deposition. Milton v. Rowland, 732 

20. A judgment for costs, cannot be rendered in favor of any one, but a par- 
ty to the suit. One cannot be rendered on motion, in favor of the officers 
of court. Patterson, et als. v. The Officers, &c. 740 

21. It is no valid objection to a decree dismissing a bill having no equity, that 
the motion was made by a defendant in contempt for want of an answer. 
Smith v. Robinson, 840 

22. Before the passage of the act of 1846, the filing of a plea puis darrein con- 
tinuancé, tacitly superseded all other pleas previously filed, and the plain- 
tiff should not have demurred, because the defendant was not entitled to 
a trial on the latter; but should have presented the question to the court 
on suggestion or motion, and if the decision was adverse to him, he should 
have excepted, and thus raised for a revising tribunal the effect of a plea 
puis darrein continuance upon the previous pleadings inthe cause. Lacy, 
Terrell & Co. . Rockett, 1002 

23. Where the plaintiff consents to receive an incomplete plea, or a plea in 
short according to the usual practice, which would be an available defence 
if the sketch or outline were put in form, it cannot be held bad on de- 
murrer. Ib. 1002 

24. Where the plaintiff declares upon a written contract which assigns a bill 
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single, sets it out in extenso and stipulates to pay it, if the means of pay- 
ment shall not be provided by another source, he will not be required to 
produce it at the trial—its production not being necessary to entitle him 
to recover, and it not appearing to have been in his possession. Brown v. 
Isbell, | 1009 
See Amendment, 4. 

See Attachment, 5, 

See Bankruptcy, &c. 3. 

See Costs, and Surety for, 10, 13. 

See Demurrer, 1. 

See Deposition, 4, 9. 

See Error, Writ of, 5, 15. 

See Estates of Deceased Persons, 8. 

See Evidence, 7, 8, 56. 

See Garnishment and Garnishee, 10, 15. 

See Intendment and Legal Presumption, 4. 

See Principal and Surety, 12, 13, 14. 


PRINCIPAL AND AGENT. 


1, A ratification of the act of one professing to act as agent, with knowledge 
of the facts, has the same effect as if the agent had been fully authorized 
to act, especially in a case where the person to be affected, was not privy 
to the act of the supposed agent. Reynolds v. Dothard, et al. 531 

2. Where several persons are deputed to represent another in some business 
transaction, such as the sale of property, &c., it seems that all of them 
should join in executing the authority ; but the interest of the principal 
as gathered from the words in which the power is conferred, may control 
the rule of interpretation. In respect, however, to public agencies, an au- 
thority executed by a majority will be held obligatory and a good execu- 
tion. Caldwell v. Harrison, 755 

3. An authority to commissioners to make the plan of a bridge across a 
stream at a place where a road passes, to contract for its erection, and to 
examine and report whether it is completed according to the plan, is quast 
a public agency, and if the majority of them make the report contempla- 
ted, their action is quite as obligatory upon those concerned, as if it had 
received the sanction of all the commissioners. . Jb. 755 

. As a general rule where a written contract is entered into by an agent 
with a third person, to bind the principal and make it his act, it must pur- 
port on its face to be his contract; but it cannot be assumed as a legal 
conclusion from the fact, that the principal has no middle name—merely 
subscribing himself David Walker,that a promissory note subscribed “Da- 
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vid S. Walker,” by his son and agent who uses the initial S., was accept- 
ed by the payees as the personal undertaking of the agent, and that the 
credit was given to him; but the prima facie intendment in favor of the 
principal may be repelled by proof. Clealand v. Walker, * 1058 
5. The ratification of a contract when fairly made, will bind the principal in 
respect to the agent and third persons in the same manner as if the agent 
had noted under a previous authority. But this rule has its exceptions; 
thus if one was to say that he authorised another person to purchase pro- 
perty and furnished the means of paying for it, this would not bind the 
principal to pay, if the agent had converted the money ; but if the money 
was returned by the agent, or the purchase made on a credit and the mo- 
ney furnished by the principal, he would be bound if the agent did not 
apply it. Jb. 1058 
6. Where the name of the principal is not disclosed by the agent when the 
contract is made, it is said that the creditor may charge either of them at 
his election ; and although he may have debited the agent, supposing him 
to be the principal, he may recover the amount of the latter, if the account 
between the principal and agent is not altered to the prejudice of the for- 
mer. But if the vendor, with a knowledge of who the vendor is, makes 
the agent his debtor, he is bound by the election, and can’t look to the 
principal for payment. Jb. 1058 
See Evidence, 61. 


PRINCIPAL AND SURETY. 


1. A usurious contract with the principal debtor to give day of payment, will 
not discharge the surety, although the delay is actually given in pursuance 
of the contract. Gilder v. Jeter, 256 
2. It is no defence at law, either partial or total, that the creditor at the in- 
stance of the surety, agreed to file the note in the clerk’s office for a divi- 
dend, the principal being dead and insolvent, and that for want of the ne- 
cessary affidavit it was rejected by the orphans’ court. If the party has 
any redress, it must be by action to’ recover damages forthe misfeasance. 
Whether a court of equity would afford redress—quere? Pearson, et al. v. 
Gayle, 278 
3. Where one who is the surety of another, receives from him as an indem- 
nity a promissory note payable at a particular time, he may sue upon it, 
though he has not been compelled to pay the surety debt, if his liability to 
pay continues. Quere—Has not the debtor in such a case an equity to 
insist, that the money so recovered shall be applied in discharge of the 
principal debt. Russell v. La Roque & Hatch, 352 
4, Where a surety about to be sued, and before the statute of limitations has 
created a bar, hands to the creditor for suit, a note which had been exe- 
euted to him by the principal debtor as an indemnity, the effect is such an 








— —— 
Peres air 
Bho eee 


ar 











INDEX. 
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admission of indebtedness on his part, as will postpone the operation of 
the statute six years longer asto him. Jb. 352 
5, Sureties to a constable’s bond, may li‘igate the liability of their princi- 
pal, as a judgment may be rendered against him, on a notice to them.— 
Robertson v. Coker, 467 
6. A constable is not a competent witness for his sureties, though released 
by them. J, 467 
7. The sureties of a constable, who knowingly permit him to act under an 
insufficient bond, will be held responsible upon it. J. 467 
8, A gratuitous agreement by the holder of a bill with the acceptor, made 
on the last day of grace, to look to him alone for the payment, and not to 
present the bill, or notify the drawer, does not relieve the drawer if the 
protest is made and notice given. De Witt v. Bigelow & Co. 480 
9. A gratuitous indulgence given by the plaintiff to the principal after the 
recovery of a judgment against him will not discharge the surety. Saw- 
yer’s Adm’r v. Patterson, 524 
10. Under the statute which allows one surety when sued by the common 
creditor to have judgment against his co-surety, it can be given only for 
one-half the sum of the creditor’s judgment, notwithstanding the surety 
not sued may have received a full indemnity from the principal debtor.— 
Broughton v. Robinson, 922 
1}. The judgment in favor of one surety against the other is not dependent on 
the payment of the money, but on the judgment being obtained against 
him by the common creditor, and is allowed as a means to compel the co- 
‘surety to contribute to the payment of that judgment, and should be en- 
tered without condition. Jb. 922 
12. The proof prescribed by the statu§® to be made at the trial, refers to the 
trial of the suit between the creditor and the surety sued by him, but this 
proof at that trial is unnecessary, when issues are formed between the 
sureties on the notice of motion of the one sued by the creditor. Ib, 922 
13. When such issues are tendered by the defendant in the motion, it dis- 
penses with the proof required to be made in the creditor’s suit, and the 
judgment entry between the sureties need oniy show the matters neces- 
sary to sustain the jurisdiction of the court, as in other cases of summary 
proceedings. Ib. 922 
14. In proceedings under this statute, the judgment entry should show—1. 
The pendency of a suit by the common creditor against the surety making 
the motion—2, That he has notified his co-surety in writing of the pen- 
dency of the suit—3. That judgment has been rendered, and its sum in the 
creditor’s suit—4. In judgments by default—that proof was made at the 
trial of the creditor’s suit, that notice in writing was given to the co- 
surety, and also that the parties were sureties—and 5. When the judg- 
147 
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ment is for more than an aliquot portion of the debt—that the other co- 
sureties are insolvent to the number necessary to support the particular 
sum for which judgment is given. 1b. 923 
15. A statement in the judgment entry that the common creditors’ judgment 
was obtained on a verdict at a day which appears to be after trial, in 
which notice of its pendency was given to the defendant, will warrant the 

‘ inference that it was pending at the time of the notice, that appearing to 
be some thirty days anterior to the judgment. Ib. 923 
16. Although the common creditors’ suit is against two of the sureties, one of 
whom in point of fact is insolvent, the solvent creditor is notwithstanding 
entitled to his motion against a co-surety not sued. Jb. 923 
17. Under the statute, when notice is given by the surety sued to another not 
sued, the judgment of the common creditor, in the absence of fraud and 
collusion, is conclusive of the liability of the surety, and ascertains the 
amount of contribution between the sureties. 1b. : 923 
18. Although the judgment itself under such circumstances is conclusive, it 
is no error if the plaintiff introduces other regular evidence. Record ev- 
idence of the liability of the principal debtor, by the production of the 
creditors’ judgment fixing his liability, is admissible, though unnecessary. 
—Ib 923 


See Husband and Wife, 3. 
See Limitations and Non-claim, Statutes of, 6. 


PROMISE TO MARRY, AND BREACH OF. 
See Pleading, 1, 2. © 


RECOGNIZANCE. « 


1. Under our statute the deputy sheriff, when he arrests a party on a capias, 
for a misdemeanor, is authorized to take his recognizance, and such recog- 
nizance need not be certified by the officer. Shreeve & Knapp v. The 
State, 676 

2. The misdescription, or the want of a proper description of the offence in 
the recognizance, will not avoid a judgment on it, as it is forfeited by the 
non-appearance of the party. Jb. 676 

3. After judgment, it is too late to object that there is a variance in the re- 
cognizance entered into, and that set out inthe judgment nisi and sci. Sa. 
Ib. 676 

See Vendor and Vendee, 3. 


RETAILERS AND RETAILING. 


1, The term premises in the statute authorizing merchants and shopkeepers 
to retail spirituous liquors by the quart, so that the same be not drank 
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with, &c, on the premises where they reside or have their. stores, means 
something over which the individual has control; and therefore a convic- 


tion is proper when the liquor furnished is drank from glasses of the shop- 
keeper on a bench used by him in a mill yard some fifteen or twenty steps 
from the house where the liquor was sold. Swan v. The State, 594 
2. To legalize the retailing of spirituous liquors, it is necessary that a license 
should first be obtained for that purpose from the county court—a license 
to keep a tavern does not confer that right. Pagev. The State, 849 
3. The act incorporating the town of Eutaw does not authorize “ bona fide li- 
censed tavern keepers” resident in that town to retail spirituous liquors 
within its limits; unless they first obtain from the county court a license 
to retail. Ib. 849 


RIGHT OF PROPERTY, TRIAL OF. 


1. A judgment was recovered, and an execution issued thereon levied on 
property to which a third person interposed a claim; pending the trial of 
the right of property, the judgment was reversed, notwithstanding which 
the trial proceeded, and the property was condemned: Held, that the judg- 
ment of condemnation beyond the amount of cost in the proceeding in 
which it’ was rendered, could not be enforced by execution—that it being 
consequential and dependent, the reversal of the judgment in the principal 
case, took from it a necessary and indispensable foundation. Clemenis vy. 
Elliott, 360 

2. When a levy is made in a county different from that from which the exe- 
cution issued, and a trial of the right of property is demanded, the copy 
of the execution returned by the sheriff to the county of the trial, has the 
same effect as if it was an original execution, without any certificate that 
it isa copy. Henderson v. Bank at Montgomery, 855 

3. The claimant is estopped by his bond, from denying thata levy was made. 
Ib. 856 

4, The grantor in a deed oftrust containing no reservation or condition for 
the benefit of the grantor, is not a mortgagor within the terms of the act 
excluding mortgagors, or defendants in cxecution from being witnesses in 
claim suits—the individual not being the defendant in execution, and the 
property being levied on as that of a third person. Frow & Ferguson v. 
Downman, 880 

5. In a claim suit, the claimant cannot show an outstanding title in a stran- 
ger for the purpose of defeating the execution. Ib. 880 

6. When a trustee in a deed of trust, refuses to make the affidavit, and take 
the steps necessary to a trial of the right of property, the cestui que trust 
may resort ‘to a court of chancery to have the trust enforced. Robinson 
& Caldwell v. Mauldin, &c. 978 

See Mortgagor and Mortgages, 1. 
See Witness, 2. 
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ROADS, BRIDGES AND FERRIES. 

L, Quere? Whether any individual can make himself a party against those 
asking the action of the commissioners of roads and revenue, in the mat- 
ter ofa public road. Also—whether even a certiorari can be sued out to 
set aside, or quash an order of this public nature, except in the name ofthe 
State er relatione. Moore v. Hancock, 245 

2 No individual has the right to intervene in the court of commissioners of 
roads and revenue, and put questions on the record by bills of exception» 
in the matter of a public road. Jb. 245 

3. An order to change a public road is regular, if the order shows what 
change is directed to be inade—if a jury consisting of the proper number 
of persuns is appointed to view the proposed change, and their return con- 
forms to the statute—and after this a second jury is appointed to lay off 
and mark the proposed alteration. Jb. 245 

4. The service of an injunction at the suit of a stranger, asserting a title toa 
ferry in the possession of a lessee, restraining him from interfering in the 
use of the ferry, is not such a disturbance as amounts to an eviction, and 
therefore will not prevent the lessor from recovering rent when the bill is 
dismissed. Ricketts, et al. v. Garrett, 806 

See Contracts and Agreements, 4. 


See Principal and Agent, 3. 


SALES. 


1. Where a debtor in the first instance gives a mortgage on slaves, to se- 
cure his:creditor, and the creditor afterwards takes from him another mort- 
gage on the same and other property, extending the law day, and securing 
other creditors, the acceptance of the last mortgage creates an implied 
contract not to proceed on the first, and therefore the possession held by 
the creditor, of slaves purchased at a sale under the first mortgage is not 
adverse, so as to render a sale by the trustee under the second mortgage 
void on account of an adverse possession. The title of a creditor acquired 
by his purchase, is subordinate to the last mortgage. Billingsley v. Har- 
rell, 775 

SCIRE FACIAS. 

1. In proceeding against a garnishee after the rendition of a judgment nisi, 
two returns of non est to succeeding writs of sci. fa. will sustain a final 
judgment against him. .4rmstrong v. Dargan & Mays, 506 

See Executors and Administrators, 8. 
See Heirs, Devisees and Distributees, 1. 
See Pleading, 3. 


SEAL, AND INSTRUMENT UNDER. ; 
1. Contract between the parties by which the principal duty was to be per- 
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formed by 4. G. (the defendant) in favor of J. W. W. (the plaintiff,) cgn- 
cludes and is subscribed as follows: “In testimony of which, we have 
hereunto annexed our respective signatures, this 30th day of April, A. D. 
1841. Jc W.W.[x.s.] A.G.” Held: That this was not a sealed in- 
strnment previous to the act of 1839, and that, that statute had not made it 
such; that to constitute a writing under seal, it should.import upon its face 
that the parties thus intended to execute it. Such an indication might be 
made by the usual conclusion, “ witness our hands and seals,” &c. and 
perhaps by a scrawl set opposite the names of all who subscribed the in- 
strument, with the word seal or the letters Z..S. written therein. Waddel 
v. Glassel, 568 


SET-OFF. 


1. A debt due to two carrying on a smith shop jointly, and collected by an 
overseer, may be set-off by the administrators of the survivor to a suit 
against them in their representative capacity, by the overseer on a note 
made by the survivor; but the presumption arises that the debt was set- 
tled when the survivor afterwards gives his note to the overseer, and the 
judgment will not be reversed when the claim is rejected as a set-off, but is 
admitted to show fraud in the settlement, and the verdict negatives the 
fraud. Hale, et al. v. Brown, 87 

2. Notwithstanding a sef-off may be asserted against the actual party in in- 
terest, yet it is necessary to show against that party a cause of action for 
what the defendant could sue him in his own name. Bowen v. Snell, 379 

3. To entitle the defendant to set-off a note payable to a third person, he 
must prove its genuineness, and that it was indorsed to him previous to 
the commencement of the suit; the mere appearance of the payee’s name 
written on the paper, does not warrant the inference that the defendant is 
its legal proprietor. Crayton v. Clark, 787 

4, Where the payee of a note assigns it by delivery merely, so as to make 
it necessary to sue in the name of the party beneficially interested, the 
maker cannot set-off a demand acquired against the payee, after he had 
notice of the assignment. Jb. 787 

5. It is not necessary that the assignee of a note by indorsement, or delivery, 
should give notice by himself or an agent, that he is the holder of the pa- 
per, to exclude sets-off acquired subsequent to the assignment; but it is 
sufficient if the maker is informed of the transfer by one who has know- 
ledge of the fact, and speaks understandingly. Jd. 788 

6. R., upon the payment to B. of the sum of $550, was entitled to receive 
$800, being part of the amount of a note which B. as the payee, held 
against L.; B’s agent received the $550 of I, and assigned him the note 
by a separate writing, stipulating that B. should pay it tol, if the latter 
failed to collect it by the sale of certain property of L.—I. at the same 
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time had other demands against R,, which by the advance of money made 
* for him, he professed to collect from the proceeds of the note: Held, if I. 
was merely substituted for R. in accepting the assignment, or received it 
in trust for R’s benefit, either in whole or in part, and it can be inferred he 
became the assignee under an agreement that such sets off, as B. was the 
proprietor of, beyond the $800 against R. should be allowed, then these 
sets off would be admissible in an action by I. against B. on the assignment. 
But in the absence of an agreement upon this point, either express or im- 
plied, the indebtedness by R. to B. is not admissible as a set off to dimin- 
ish the recovery of I. Brown v. Isbell, 1010 


See Evidence, 21. 
SHERIFF AND ISIS SURETIES. 


1, Solong as the return of a sheriff is permitted to remain, it must be taken 
to be true for all purposes, both as it respects the sheriff, and parties 
claiming rights under it. Therefore, in an action against the sheriff for 
making an insufficient levy upon an attachment, he cannot show, that by 
the mistake of a deputy, a return was made upon the attachment, of a 
slave not levied on, and that in point of fact, a sufficient levy had been 
made. Clarke v. Gary, 98 

2. If a deputy empowers a stranger to make a levy, and afterwards adopts it 
by his return, it becomes his own act. Ib. 98 

3. Where a plea toa motion against the sheriff goes to the default, and it is 
not stated by whom pleaded, it will be considered as the plea of the sheriff. 
Gloversyes¥. Chandler, etal. 161 

4. When a motion is made against a sheriff and his sureties at the instance 
of the clerk of the supreme court for failing to return an execution, it is 
not essential the pleas asserting the return of the execution and payment 
should be verified by oath. Jb. 161 

5. A plea that the money was paid beforenotice issued is good, without aver- 
ring by whom or to whom payment was made. Jb. 162 

6. No motion in such a case will be sustained after payment made and ac- 
cepted, although it is made after the default. 1b. 162 

7. When the parties interested in the distribution of money in the sheriff’s 
hands appear and state an agreed case, the court may determine the right, 
although the sheriff has not made the application to the court, nor is a par- 
ty to the case. T'urner v. Lawrence, 426 

8. It is a sufficient excuse for an officer in not returning an execution, that 
the plaintiff authorized him to hold it up. Robertson v. Coker, 466 

9. A notice to a sheriff, setting forth a demand, need not state the day on 
which the demand was made. Spence, et al. v. Rutledge, adm’r, 557 

10. It is not necessary to alledge ina notice, that the plaintiff resided in the 
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county where the judgment was rendered. If he resides in a different 
county, it is a matter of defence to the sheriff, who by making that proof, 
will cast on the plaintiff the necessity of proving a personal demand, or by 
an order in writing. Jb. 557 
11. When the notice is to the sheriff, the record must show that those against 
whom the judgment was rendered as his sureties, were Proved to be such; 
and if not done in the court below, the proof cannot be made in this 
court. Ib. 558 
12. A demand of the sheriff by the attorney of record, is in - a demand by 
the plaintiff. Jb. 558 
13. It is not essential to the efficacy of a supersedeas, that it noite execu- 
ted by a sheriff or other officer; but a delivery of the supersedeas by the 
defendant in execution or other person, to the officer who has in his hands 
the process to be superseded, 1s effectual] for all legal purposes. Welch v_ 
Jones, 660 
14, The statute forbidding an action to be brought against the sureties of a 
sheriff, or other public officer, after the lapse of six years, for a misfeas- 
ance, or malfeasance committed by him (Clay’s Dig. 329, § 90;) commen- 
ces to run, when the responsibility of the surety is conclusively ascer- 
tained. Governor v. Stonum, admi’r, 679 
15. In the case of the collection of money by the sheriff, by exegution, the 
statute commences running in favor of the surety, when the sheriff returns 
the exedution satisfied. Jb. 679 
16. Ina summary proceeding by motion,at the suit of a sheriff against his de- 
puty, under the act of 1828, for the failure to pay over money collected by 
the deputy on an execution, in consequence of which judgment had been 
rendered against his principal it was shown that between the receipt and 
return of the execution, the deputy paid the sheriff $19, 615 87, but upon 
no particular account, and the receipt given by the latter did not indicate 
how it should be appropriated. The sheriff’s clerk could not tell whether 
the money received on the execution in question had been paid to the she- 
riff; but it was shown that from ten to twenty-five thousand doilars of the 
money collected by the deputy during the time he acted for his principal 
was unaccounted for: Held, that upon this evidence the court was war- 
ranted in rendering judgment for the sheriff. Baldwin, et al. v. Gully, 716 
17. Several plaintiffs having distinct interests, cannot unite in a motion 
against the sheriff. Patterson, et als. v. The Officers, &c. 740 
18. Where a fiert_facias issued on a joint judgment against the principal and 
his security, is returned unsatisfied, it is no answer to a suggestion by the 
plaintiff, that the sheriff could with due diligence have made the money 
thereon, that the surety paid the execution in part, upon an agreement 
with the plaintiff that the latter should proceed against the sheriff and his 
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sureties for the neglect of the latter to make the money of the principal, 
before the surety should be looked to for the payment of the residue. But 
it seems the recovery upon the suggestion should not exceed the balance 
of the fi. fa. unpaid, with damages and costs. Gary, et al. v. The Bank of 
the Stale, 772 
19. It seems that P judgment against a sheriff and his sureties for failing to 
pay over money collected, will not carry damages at the rate of five per 
cent. a month until the sum is collected; but whatever the construction of 
the statyte is, a coroner is not liable for the omission to collect the five per 
cent. per month when neither the execution nor judgment directs it to be 
done. ferrin v. Woodward, 792 
20. A return to an execution “ stayed by the plaintiff till further orders,” does 
not impart verity when the motion is against a sheriff for a false return, 
but he is required to sustain it by proof. Andress, et al. v. Crawford, 853 
21. Where the judgment entry recites the default of the party as sheriff of a 
named county, and a judgment is also given against others as his sureties, 
it will be presumed they are sureties on his official.bond. 1b. 853 
See Bailor and Bailee, 1. 
See Execution, Writ of, 2, 8. 


See Notice, 6. 


See Recognizance, 1. 
See Summary Proceeding, 1. 


SLAN 

1. Whefe the words charged in the declaration in an action of slander, in- 
dicate, that if the plaintiff did testify falsely in the matter touching which 
the defendant impugned his veracity, his testimony must have been inten- 
tionally and corruptly false upon a point material to the issue, it is not ne- 
cessary that the declaration should alledge that the slanderous words im- 


puted the crime of perjury, according to the laws of this State. Williams 


v. Spears, 138 


SLAVES. 
See Criminal Cases, Proceedings in, 1. 
See Evidence, 36. 
See Indictment, 1. 


STATUTES. 

1. The act enabling plaintiffs to commence another action within a year af- 
ter a reversal of a previous judgment, (Clay’s Dig. 328, § 86,) applies to 
a case, where by the action of the inferior court, the cause was discontin- 
ued as to two of the defendants, and thus caused a reversal of the judg- 
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ment as to the other defendant, although not within the letter of the stat- 
ute. Givens & Co. v. Robbins, Painter & Co. 156 
See Corporations, 7, 9. 
"See Estates of Deceased Persons, 6. 
See Garnishment and Garnishee, 6. 
See Indians and Indian Tribes, 1. 
See Land Titles South of Lat. 31, 4. 
See Seal, and Instgument Under, 1. 


£ 
STREETS OF TOWNS AND CITIES, AND POWER OVER THEM. 


1. Although the fee of a street may be in an individual, is it not competent 
for the corporate authorities of the city, to cause to be erected, a wharf, 
or other convenience for the mooring or anchorage of vessels at the ter- 
minus of the street on navigable water, and demand wharfage and other 
kindred charges; and if this may be done by the corporation, may it not 
confer upon a third person, in consideration of a yearly rent, the privilege 
of making sfich erection, &c. Doe ex dem. Kennedy’s Ex’rs v. Jones, 64 


SUMMARY PROCEEDINGS. 


1. The act of 1819, which gives a summary remedy against a sheriff and his 
sureties, for the failure to return an execution, does not extend to an exe- 
cution issued on a decree of the orphans’ court, and made returnable to 
one of tlie return days which the judge of the county court is required, by 
the act of 1821 to appoint. Quere—If such execution was able to 
a stated term of the county court, could the sheriff and his su be pro- 
ceeded against summarily for a failure to return it? Westmoreland &c. v. 
Hale, 122 

. The notice which the law requires to be given in summary proceedings, 
is sufficient, if it describe the debt upon which the motion is to be made 
with reasonable certainty. Colgin v. T’he State Bank, 999 

3. Several plaintiffs having distinct interests, cannot unite in a motion against 
the sheriff. Patterson, et als. v. The Officers, &c. 740 

4, Where a notice is given that a motion will be made fe¥.judgment on a 
particular day of the term, if the motion is not then submitted, the notice 
will perhaps be discontinued ; but if it is afterwards made, and continued 
at the defendant’s instance, the latter cannot object to the irregularity. 
Gary, et al. v. The Bank of the State, 771 
See Bank Directors, &c. 1. 

See Jurisdiction, 2. 
See Justices of the Peace, &c. 1. 
See Sheriff and his Sureties, 16. 
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SUNDAY. 


1. A bill of exchange payable twelve months after date, when the nominal 
day of payment falls on Sunday, is notwithstanding allowed three days of 
grace, and is properly protestable on the Wednesday following. Wooley 
v. Clements, » 220 

2. A contract executed on Sunday, is not validated by a subsequent recogni- 
tion; but where the terms of a contract only are agreed on, on Sunday, 
and subsequently executed, it may be enforced. Budler v. Lee, 885 


SUPERSEDEAS. , 


1. When 4 credit indorsed on a note is erased before the assessment of dam- 
ages bythe clerk, on a judgment by default, the party is not entitled to a 
supersedeas. Burt v. Hughes, 573 

2. It is not essential to the efficacy of a supersedeas, that it should be execu- 
ted by a sheriff or other officer; but a delivery of the supersedeas by the 
defendant in execution or other person, to the officer who has in his hands 
the process to be superseded, is effectual for all legal purposes. Welch v. 
Jones, 660 


SURVEYS AND PATENTS. 
See Land ‘Titles South of Lat. 31, 4: 


TAXES, TAX COLLECTOR, AND SALES BY. 


1. The bill charges with particularity, that L. who is insolvent, claims cer- 
tain lands as the purchaser at an irregular sale of a tax collector, whose 
deed highas, that L. was threatening to commit trespasses and waste on 
the premises, that himself and others, acting avowedly under his authority, 
are making preparations with a view to their commission, that the com- 
plainants have been disturbed in the enjoyment of their property, and are 
likely to be more seriously interrupted: Further, that the complainants 
are thus prevented from making the profit from their estate which other- 
wise they would, and its value in market is lessened. Held, that it was 
competent for chancery in such a case, to grant an injunction to stay the 
commission of trespass and waste; that as the deed threw a cloud over 
complainants’ title, that court might remove the cloud, and direct the can- 
cellation of the deed; especially where the deed, in point of form, was 
prima facie valid. Lyon, et al. v. Hunt, et al. 295 

2. To sustain the title of a purchaser of land under a sale by the collector 
for the non-payment of taxes, it is necessary for him to show affirmatively, 
that every substantial requisite of the law has been complied with ;, conse- 
quently, he must prove that advertisement of the time and place of sale by 
the collector, was made for the length of time directed by the statute ; 
that the land proposed to be sold was so particularized in the advertise- 
ment as to be susceptible of identification, &c. &c. Ib. 295 








TREASURER, COUNTY. 


1. Where a motion is made by a county treasurer, under the statute, against 
aclerk for not rendering an account, the treasurer is a competent witness 
«te prove the account was not rendered, as the motion is a county prosecu- 
tion in which the officer has no interest. Douglass, et al. v. Terrell, 583 
2, Inamotion by a county treasurer against, a clerk of the circuit court for 
not returning on oath an account, &c. it is no defence that the plaintiff is 
not treasurer de jure if he is so de facto. Ib. 583 


TROVER AND CONVERSION. 


1. Where there is evidence of a conversion, by selling the property in con- 
troversy, proof of a demand and refusal is unnecessary, and the rule is the 
same, although in the first instance the property came lawfully to the de- 
fendant. Kyle v. Gray, 233 

2, The'statute which declares that the action of trover shall survive for and 
against an executor or administrator, was intended to subject them to that 
form of action in their repesentative capacity, where a conversion had ta- 
ken place in the lifetime of the testator or intestate. Nations y. Hawkins’ 
adm’rs, 859 

3. T6 support the action of trover, the plaintiff must at the time of the con- 
version have had a property in the chattel, either general or special, and the 


actual possession or the right to the immediate possession ; consequently, if 
one who has a life estate in a personal chattel exchanges it with a third 
person as his absolute property, he who has the interest in remainder can- 
not maintain trover for the conversion; but a court of equity may perhaps 
protect his right to the future enjoyment of the thing. Jb. 859 


TRUSTEE AND CESTUI QUE TRUST. 


1. The assent of one cestui que trust will not validate a deed which expressly 
or by implication requires the assent of others. Pinkard v. Ingersol, et al. 9 
2. One to whom, in common with others, a deed is made as a trustee of a 
religious society, is seized to the use of the society, and has not such an 
interest in the land as would authorize him to withhold the deed from 
those from whom he had received it. Stoker, et al. v. Yerby, 322 

. Where a deed of trust was made by a debtor toa trustee to secure a cred- 
itor and sureties, the declaration by one of the sureties that the grantor 
made the deed to prevent his being compelled to pay a security debt, is 
not sufficient to enable a sheriff seizing the property, after its sale by the 
trustee to that surety, and a conveyance by him to another in trust for his 
creditors, to raise the question that the first deed is fraudulent as to the 
creditors of the grantor, in the absence of any other proof of fraud. Gary 
v. Colgin, 514 

. Where property is conveyed by deed of trust and sold by the trustee in a 


different manner than directed by the deed, a stranger to the deed cannot 
. 
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TRUSTEE AND CESTUI QUE TRUST —continvep. 


dispute the regularity of the sale, although the purchaser is guilty of 
fraudulent acts in connection with it, and has made no payment of the 
purchase"money. Ib. ~515 
5. When a trustee ina deed of trust, refuses to make the affidavit, and take 
the steps necessary to a trial of the right of property, the cestui que trust 
may resort to a court of chancery to have the trust enforced. Robinson & 
Caldwell v. Mauldin, Montague & Co. ; 978 
6. Where one person proposes to sell property to another, and as an in- 
“‘ducement to purchase, offers to take the vendee’s note for the price, pay- 
able to the vendor for the use and benefit of an infant son of vendee, and to 
hold the money for the cestui que trust ; if the vendee accedes to the offer 
and gives a note in the form proposed, the contract will be obligatory up- ° 
on the parties, and the payee will be regarded as a trustee for the son.— 
Eldridge, and another, v. Turner, by his next friend, &c. 1049 
7. The indorsement of a note which, upon its face is payable to one pefson 
for the use of another, cannqt impart to the indorsee a right to receive the 
money due thereon, for his own benefit ; but the indorsement is a breach 
of trust on the part of the payee, which entitles the cestui que trust to as- 
sert his right to the proceeds of the note, in a court of equity. Jb. 1049 
See Husband and Wife, 4. 
See Practice in Chancery, 25. 
See Vendor and Vendee, 3. 


USURY. @ 


1. A contract, by which the use of slaves is allowed as a compensation for 
the interest of money, is not on its face usurious, but will be so, if intended 
as a shift, or device, to obtain unlawful interest. Wright v. Mc/lexander, 236 

2. Such a contract cannot afterwards be converted into a mortgage by the 
borrower, so as to require the lender to account for the hire of the slaves, 
if that exceeds the legal rate of interest. Jb. 236 


VENDOR AND VENDEE. 


1. The possession of a deed by the vendee is prima facie evidence that it 
was delivered to him by his vendor, and the onus lies upon those mterest- 
ed to prove the reverse to repel the presumption by proof. Houston v. 
Stanton and Stanton, 413 

2. Where the purchaser of lands a¢cepts a deed with the usual covenants of 
warranty, takes possession and retains it, he cannot resist the payment of 
the purchase money by defence at law to an action brought for its recov- 
ery. Knight v. Turner's Ex’r, 637 

3. When the title to land is conveyed by the principal to his surety, to in- 

*‘demnify him against liability on a recognizance, with power to sell in case 


e 
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VENDOR AND VENDEE—conrinvep. 


of default, and the surety sells and executes a title bond to the purchaser, 
the contract of sale will not be rescinded, although afterwards the recog- 
nizance is released by the Governor. Smith v. Robinson, 840 


. Where lands are sold, and the vendor executes a bond to make titles 


when the purchase money is fully paid, and he is unable to make a good 
title, the course of the purchaser is, to tender the purchase money, and de- 
mand a title, or at least, in a suit to enjoin proceedings for collecting the 
contract price, to aver the readiness to pay upon a sufficient title being 
made, Ib, 840 
See Assignments, 4, 5. 

See Covenant, 2. 

See Lien, 1. 


WARRANTY. 


1, 


When there is a warranty of a personal chattel, the law doespnot impose 
on the buyer the duty to return it, if the warranty is untrue, but he is allow- 
éd to keep the chattel and sue for the breach of warranty. Milton v. 
Rowland, } 732 


. When the purchaser of a slave, warranted sound, subsequently sells it for 


an advanced price, the expenses and trouble he has been at does not fur- 
nish the sole measure of damages for the breach of warranty. The price 
subsequently obtained, at a fair sale,is a circumstance which may go to 
the jury as one of the means to ascertain the value of the chattel. Jb. 733 


WILLS AND TESTAMENTS, AND PROBATE OF, * 


1. A husband and wife, releasing to their children«all their interest in the 


estate of the father of the wife, are not thereby rendered competent wit- 
nesses, in a contest upon the validity of the will of the wife’s father.— 
Locke v. Noland, 249 


. The orphans’ court has the power to establish the contents of a will, which 


has been destroyed, without the knowledge or consent of the testator, by 
the proof of a substantial copy of the will. McBeth v. McBeth, 596 


. If the will is not destroyed, but is in the possession of any one subject to 


the jurisdiction of the court, it should compel its production. Jb. 596 


. When a will is in the possession of the deceased, and is not found at his 


death, the legal presumption is, that he himself destroyed it, animo revo- 


candi, until the contrary is shown. Ib. 596 
5. The form of the probate of such a will, is, that it is established, until a 


more authentic copy canbe brought in. Jb. 596 


. A court of equity has no jurisdiction to decide on the validity of a will, 


either of personal or real estate, at the instance of the heir at law. Wat- 
son, et al. v. Bothwell, et al. 650 
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See Chancery, 13, 14. 
See Evidence, 34. 
See Parent and Child, 3. 


WITNESS. 


1. In a suit between the mortgagee of slaves and a subsequent vendee of the 
mortgagor, the latter is a competent witness, as his interest is balanced. 
Dearing v. Windham, * 204 

® The act of 1845, rendering mortgagors, or defendants in execution in- 
competent witnesses in trials of the right of property, does not cover the 
case of a“mortgagee suing a subsequent purchase from the mortgagor — 
Ib. : 204 

3. The notice which the law requires to be given in summary proceedings, 
is sufficient, if it describe the debt upon which the motion is to be made 
with reasonable certainty. Colgin v. The State Bank, 222 

4. A husband and wife, releasing to their children aj] their interest in the _ 
estate of the father of the wife, are not thereby rendered competent Wit- 
nesses, in a contest upon the validity of the will of the wife’s father.— 
Locke v. Noland, 249 

5.. Where the testimony of a witness will have the effect to satisfy a judg- 
ment recovered against him by the plaintiff and defendant jointly, by mak- 
ing both of them liable for the payment of an account which he has a- 

7 gainst the plaintiff individually, he is an interested witness, and his testi- 
mony should be excluded if objected to. Taylor v. Paullin, 512 

6. Where a motion is made by a county treasurer, under the statute, against 
a clerk for not rendering an account, the treasurer is a competent witness . 
to prove the account was not rendered, as the motion is a county prosecu- 
tion in which the officer has no interest. Douglass, et al. v. Terrell, 583 

7. When the witness will be responsible to one of two persons, no matter 
which way, the verdict is a case of balanced interest as presented, and 
the witness competent. Locket v. Child, 640 

8. A bankrupt vendor who has received his certificate, and who offers to re- 
lease all his interest to his grantee and assignees, and to whom a release 
is offered by his grantee, is a competent witness. Frow & Ferguson v. 
Downman, 880 

See Deeds, and Registry of, 2. 
See Evidence, 3. 
See Right of Property, Trial of, 4. 








